
December 16, 202 1 

Committee on Rules of Pra,ct ice and Procedure 
Administrative Office of the United States Cou rts 
One Clumbus Circle, NE  
Was h ington ,  O . C .  20544 

Re : P roposed Amendment to Federal Ru le of Evidence 702 

Dear  Committee members :  

As senior legal officers of organizations that frequently llHgate lr, federal courts, we are writ ing in 

support of the amendment to Fede ral Rule of Evidence 702 proposed by the Advisory Committee on 

Evidence Ru les (the "Proposed Amendment"). The Proposed Amendment would significantly improve 

t ria l p ractice by darifylng that : ( 1} the proponent of expert test imony bears the burden of establlshlng 

its admisslbi llty by a prepondenmce of the ev idence, and m an expe rt shall not assert a degree of 

confidence in an opin ion that is  not derived from sufficient facts and rellable methods. 

The Proposed Amendment addresses a s!gnific,ant problem that we have seen in many courts-both 

dist r ict a nd circuit-across the country: a widespread m.isunderstand ing about courts' "gatekeep ing" 

obligat ion to ensure that proffered opinion testimony meets Rule 702's admissibility standards before 

allowing the Jury to hear it . Too often, we see courts allowing juries to consider expert testimony 

witho-ut fi rst determining whether that test imony is "based on suffic ient facts or data,'' is "the product 

of rel iable principles and methods," and refle.cts a reliable application of those principles a nd methods 

to the facts of the case .  Although Rule 702 ostens ibly requires court s to make such a determlnat ion , the 

mis understanding about the rule's requirements frequent ly results in the admission of factuaUy 

u nsupported or otherwise un reliable opinion testimony that misleads Juries ,  undermines civil justice, 
and erodes public con fid·ence ifl the courts . 

There are two primary reasons why Rule 702 is widely, bu t inconsistently, rr1 rsu11derstood . First, the 

current  rule t.ext does not dcarty d istinguish between the court's res pons ibility u nder Ru le 104(a) to. 

decide the prel iminary question of whether a wit ness is quaHfied and the evidence admissible, and the 

104(b} standard that allows the ju ry to determine what weight to give the evldence after the court has 

ru led it admiss ible. A com prehensive study by Lawyers fo r Civil Justice shows that, of the 1,059 federal 

d ist rict cou rt op inions issued during 2020 in which the judge dedded to admit, deny, or partially admit 

expert evidence, there were 686 instances {65 percent of decisions} in wh ich the cou rt failed to cite the 

preponderance of evidence standard . 1 The Proposed Amendment would remedy th is problem by 

adding clear language that the proponent of expert test imony bears the burden of establishing 

admissib ility "by a preponderance of the evidence," which is the 104(a) standard This is a much-needed 

clarificat ion that will help both courts and counsel adhere to the rule, part icula rly in jurisd ictions where 

courts have erroneous ly cha racterized Rule 702 as reflecting a "presumption of admissibility.'' 1 In 

1 Lawyer.s for Civil .Ju�tke, federal Rule of Evidence 702: A One- Year Review ond Study of Decisions in 2020, 
avai l3ble at b.\JP.tJlwww.regvl3! i.9ns .govldo_illf!lf!.1Jilll�LC.::.BVLI2..:EV·].02 l GOOS OOOl/comme�11 . 
1 Of the 1 ,059 federal dist rict court opinions examined in the Lawyers for Civil Justice s tvdy, 135 inaccurately 
stated that Rule 702 has a "liberal thrust favoring admiss ibilit y.'' and 61 dedsions simultaneous ly cited both the 
preponderance st ,mdard al'\d the inconsis tent not ion of a Hlibe ra l  thrust favoring admissibil i ty .h Id. 
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addition to this change, we also suggest adding that "the court" must determine admissiblllty-a 

clarification that would directty address the core confusion• about the Rule's allocation of resp,onsibllity 

between the tudge and the jury. 

The second reason for confusion about Rule 702 !s that many courts: continue to recite and apply pre· 

2000 caselaw even where it directly contradicts the Rule. Research provided by Lawyers for Civil .!ustice 

demonstrates that ''many widely cited descriptions of the courts' role are not Interpretations .of Rule 

702 at all, but rather are recycled statements of law that the 2000 amendment rejected."3 The 

Proposed Amendment addresses this problem by stating !n the Committee Note that such rulings "are 
an incorrect application of Rules 702 and 104(a)," which wiU certainly help careful readers to understand 
the rule better. But the Committee Note would be more accurate-and therefore more helpful to 

courts and counsel-if it expHcitly states that the incorrect rulings "are reJected by this ame·ndment/' as. 

it did in the Committee's previous drnft.' Restoring this language would be a straightforward 

explanation of the Committee's purpose for drafting the Proposed Amendment 5 

We appreciate the Committee's work to addre-ss the serious problems of expert evidence admissibility. 

We support the Proposed Amendment with the modrficatlons suggested above and urge its approval 
Thank yoo for considering our views. 

Sincerely, 

Christopher B. Harmon 
Senior Vlce President and General Counsel 
Altec, Inc 

Robert A, Mccarter Ill 
• Senior Vice President and Associate General Counsel

Altria Client Services

Gretchen Fritz, Esq. 
Vice President, Chief Legal Officer 
American Regent, Inc. 

Jeff Pott 

EVP Human Resources and: General Counsel 
AstraZeneca Pharmaceuticals 

1 lawyer!. for Civil Justice, Why Loudermill Speaks Louder rhan 7he Rule: A "DNA" Analysis Of Rufe 702 Case Low 
Shows That Courts Continue To Rely On Pre•Doubert .Standards Without Understanding That The 2000 Amen1ment 
Changed The Law, Oct. 20, 2020, ovailoble at h(tps.1/www�ysco:1rts. qov/'>ite5/de{at1lt/files/W-ev-
Y }uggestfrm from iowyer�_Jor civil iHstio: rule 7QLJl.prl[. 
• Advisory Committee on Evidence Rules, Agenda Book April 30, 2021, at 105, available at
hHJ;?s:l lwww. uscour!�,,tQyjsltg_a,ldefault/file'u'_��!:�1,ory c:omrnillee on evidence ,vtes
.. agend11 book spnnr.,,,?.Q..?-l£�. 
' Advisory Committee on Evidence Rules, Ora ft Minutes o! the Meeting of November 13, 2020, Committee on 
Rules of Pfactice and Procedure Agenda Book, January 5, 2021. a\ 845 ("It was those incorrect applications that led 
to a draft am,endment emphasizing the Rule 104(a) standard th<Jt already governed the Rule."). 
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David R. McAtee II 
Senior Executive Vice President and General Counsel 
AT&T 

Scott Partridge 
General Counsel 
Senior Vice President 
Sayer US 

Samrat S. Khichi 
Executive Vice President, General Counsel, Public Polley & Regulatory Affairs 
Seeton, Diddns.<ln and Company 

Marsha L. Montgomery 
Assistant General Counsel • Head of US Lltigation & Disputes 
BP America Inc. 

J. Patrick Elsevier, JD, PhD
SVP I litigation, Government Investigations and HR Law
Bristol Myers Squibb

Adam G. Ciongoli 
EVP, Genera! Counsel and Chief Sustainability, Corporate Responsibility and Governance Officer 
The Campbell Soup Company 

John P. fielding 
Senior Vice President & General Counsel, Global Government and Industry Affairs 
Chubb 

Thomas J. Reid 
Chief Legal Officer & Secretary 
Comcast Corporation 

John Smith 
Chairman of the Board 
Hugh Ekberg 
President & CEO 
CRST International, Inc 

Patricia A. Barbieri, Esq. 
SVP, General Counsel and Secretary 
Legal and Corporate Affairs 
Daiichi Sankyo, Inc. 
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Don Decker 

President 

Oecke,r Truck Line, Inc 

Adrian Dickey 

President 
Dickey Transport 

Davld A. McHale, Esq. 

Chief legal & Human Resources Officer 

The Doctors Company 

Amy Wilson 

General Counsel & Corporate Secretary 
Dow, Inc, 

Scott Szymanek 

President & CFO 

Eldon C Stutsman, lnc. 

Jill Jacobson 

VP and General Counsel, North America 
Electrolux North America, Inc, 

Natalie Furney 

Vice President and Deputy General Counsel - International and Head of Litigation, lnvestigation.s, and 

Employment Law 

Eli UHy and Company 

Steven 5. Runner 

Assistant General Counsel • Litigation 

Exxon Mobil Corporation 

Ooug Lampe 

Counsel 

ford Motor Company 

Jeffrey A. Taylor 

Executive Vice President & General Counsel 

Fox Corporation 

Mary F. Riley 

Vke President, Litigation 
Gerrentech, Inc. 
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Crnig Glidden 
Executive Vice President, General Counsel, Global Public Polley, and Corporate Secretary 
General Motors 

James Ford 
SVP & Group General Counsel 
legal and Compliance 
GlaxoSmithKline 

Mike Gerdin 

CEO 
HearHand Express 

8rian Kohlwes 
General Counsel & Chief Risk Officer 
Hirschbach Motor Lines, tnc. 

Thomas N. Vanderford, Jr. 

Associate General Counsel 
Executive Director, litigation 
Hyundai Motor America 

Frank Fletcher 
General Counsel 
J-M Manufacturing Company, Inc., dba JM Eagle

Jeff Wangsness 
President 
JMT Trucking Company 

Erik Haas 
World Wlde Vice-President, Litigation 
Johnson & Johnson 

Jarnes Kelleher 
Chief l.egal Officer 
Uberty Mutual Insurance 

Eric Hildenbrand 
Senior Vice President, General Counsel 
Mclane Company, Inc, 

Matthew Stennes 
Vice President, Chief litigation and lnvesHgations Counsel 
Medtronic 
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Audra Dial 

Assistant General Counsel-litigation 

Mercedes-Benz USA, lLC 

Jennifer Zachary 
Executive Vice President, Genera'! Counsel and Corporate Secretary 

Merck & Co., Inc. 

Jonathan M. Palmer 
VP & Deputy General Counsel, Utigatlon 
Microsoft Corporation 

Mark Howard 
E><ecutive Vice President, Chief Legal Officer 
Nationwide Insurance Companies 

EUzabeth McGee 
Vice President & General Counsel 
Novarti:s Pharmaceuticals Corporation 

Mark Olsen 
President 
Olsen Explosives, Inc. 

Jeffrey L. Groves 
Senior Vice President Legal & General Counsel 
O'Reilly Auto Parts 

Gerard M.. Devlin, Jr. 
Vice President, IP, Litigation & Investigations 

Otganon & Co. 

Kevin Gass 
Senior Vice President 
Perishable Distributors of Iowa 

Markus Green 
VP, Assistant General Counsel 
Pfizer 

Deborah P. Majoras 
Chief Legal Officer & S.ecretary 
The Procter & Gamble Company 
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Richard J. Fabian 

Executive Vice President 

Chief Legal Office.r 
Chief Strategy Officer 
RrverStone 

Dan Van Alstine 

President & COO 
Ruan Transportation 

Susan Manardo 

Head, NA litigation & Investigations 

Sanofi US 

Stev� Schuster 
President 

Jeff Arens 
Vice, President 

Schuster Company 

Jeanne E. Walker 

Associate General Coum,el, In formation Governance & e•Discovery 
Global Utlgation 
Shell Oil Company 

Elizabeth Mitchell 
G'lobal Litigation+ lnvestlgations Counsel 
Smith & Nephew 

Steve McManus 

Senior Vice President and General Counsel 

State Farm Mutual Automobile Insurance Company 

Terri Woodard Claybrook 
Oirector•Assoclate General Counsel 

Subaru of America, Inc. 

8faine Edwards 
General Counsel and Secretary 
Superior Energy Services, Inc. 

William J. Cahill 
Executive VP and General Coumel 
Terumo Medical Corporation 
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Darla Arends 

President 

Van Wyk, Inc. 

Antony Klapper 

Deputy General Counsel, Product Uablllty & Regulatory 

Office of the Genera,! Counsel 

Volkswagef'l Group of America, Inc. 

Elena Kraus 

SVP and Genera'! Counsel 

Walgreen Co. 

Brenda Dittmer 

Vice President 
Weinrich Truck line, Inc. 

laura J. Lazarczyk, FIP 

Executive Vice President, Chi.ef Legal Officer&. Co,rporate Secretary 
Zurich North America 
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