December 16, 2021

Committee on Rules of Practice and Procedure
Administrative Office of the United States Courts
One Clumbus Circle, NE

Washington, D.C. 20544

Re: Proposed Amendment to Federal Rule of Evidence 702

Dear Committee members:

As senior legal officers of organizations that frequently litigate in federal courts, we are writing in
support of the amendment to Federal Rule of Evidence 702 proposed by the Advisory Committee on
Evidence Rules {the “Proposed Amendment”). The Proposed Amendment would significantly improve
trial practice by clarifying that: (1} the proponent of expert testimony bears the burden of establishing
its admissibility by a preponderance of the evidence, and (2} an expert shali notassert a degree of
confidence in an opinion that is not derived from sufficient facts and reliable methods.

The Proposed Amendment addresses a significant problem that we have seen in many courts—both
district and circuit——across the country: a widespread misunderstanding about courts’ "gatekeeping”
obligation to ensure that proffered opinion testimony meets Rule 702's admissibility standards before
allowing the jury to hear it. Too often, we see courts allowing juries to consider expert testimony
without first determining whether that testimony is “based on sufficient facts or data,” is “the product
of reliable principles and methods,” and reflects a reliable apphication of those principles and methods
to the facts of the case. Although Rule 702 ostensibly requires courts to make such a determination, the
misunderstanding about the rule’s requirements frequently results in the admission of factually
unsupported or ctherwise unreliable opinion testimony that misleads juries, undermines civil justice,
and erodes public confidence in the courts.

There are two primary reasons why Rule 702 is widely, but inconsistently, misunderstood. First, the
current rule text does not clearly distinguish between the court’s responsibility under Rule 104{ajto
decide the preliminary question of whether a witness is qualified and the evidence admissible, and the
104{b) standard that allows the jury to determine what weight to give the evidence after the court has
ruled it admissible. A comprehensive study by Lawyers for Civil Justice shows that, of the 1,059 federal
district court opinions issued during 2020 in which the judge decided to admit, deny, or partially admit
expert evidence, there were 686 instances {65 percent of decisions) in which the court failed to cite the
preponderance of evidence standard.! The Proposed Amendment would remedy this problem by
adding clear language that the proponent of expert testimony bears the burden of establishing
admissibility “by a preponderance of the evidence,” which is the 104(a) standard This is 3 much-needed
clarification that will help both courts and counsel adhere to the rule, particularly in jurisdictions where
courts have erroneously characterized Rule 702 as reflecting a “presumption of admissibility.”? In

! Lawyers for Civil Justice, Federol Rule of Evidence 702; A One-Yeor Review and Study of Decisions in 2020,
avatlable 3u hitps /fwww repulations gov/document/USC- RULES-EV- 2021 GO0S 0001/ comument.

L Of the 1,059 federal district court opinions examined in the Lawyers for Civil Justice study, 135 inaccurately
stated that Rule 702 has a “liberal thrust favoring admissibility,” and 61 decisions simulitaneously cited both the
preponderance standard and the incansistent notion of a “liberat thrust favoring admissibility.” 1d.
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addition to this change, we also suggest adding that “the court” must determine admissibility—a
clarification that would directly address the core confusion about the Rule's allocation of responsibility
between the judge and the jury.

The second reason for confusion about Rule 702 is that many courts continue to recite and apply pre-
2000 caselaw even where it directly contradicts the Rule. Research provided by Lawyers for Civil Justice
demonstrates that "many widely cited descriptions of the courts’ role are not interpretations of Rule

702 at all, but rather are recycled statements of law that the 2000 amendment rejected.”® The
Proposed Amendment addresses this problem by stating in the Committee Note that such rulings “are
an incorrect application of Rules 702 and 104(a),” which will certainly help careful readers to understand
the rule better. But the Committee Note would be more accurate—and therefore more helpful to
courts and ceunsel—if it explicitly states that the incorrect rulings “are rejected by this amendment,” as
it did in the Committee’s previous draft.® Restoring this language would be a straightforward
explanation of the Committee’s purpose for drafting the Proposed Amendment.’

We appreciate the Committee’s work to address the serlous problems of expert evidence admissibility.
We support the Proposed Amendment with the modifications suggested above and urge its approval,
Thank you for consldering our views,

Sincerely,

Christopher 8. Harmon
Senior Vice President and General Counsel
Altec, Inc.

Robert A, McCarter Il
Senior Vice President and Associate General Counsel
Altria Client Services

Gretchen Fritz, Esq.
Vice President, Chief Legal Officer
American Regent, Inc.

jeff Pott
EVP Human Resources and General Counsel
AstraZeneca Pharmaceuticals

* Lawyers for Civil Justice, Why Loudermill Speaks Louder Than The Rule: A "DNA” Analysis Of Rule 702 Case Low
Shows That Courts Continue To Rely On Pre-Doubert Stondards Without Understanding That The 2000 Amentment
Changed The Low, Oct. 20, 2020, ovoilable at https.//www uscouels. qov/sites/default/{iles/20-ev-

y suggestion from dowyers for civil justice  rule 702 O.pdf.

¢ Advisory Committee on Evidence Rutes, Agenda Book April 30, 2021, at 105, ovoilable ot

s /fwww. useourts povisites/defauit/files/advisory commitiee on ewidence rules

_agenda book sprug 2023 pdf

* Advisory Committee on Evidence Rules, Draft Minutes of the Meeting of November 13, 2020, Committee on
Rules of Practice and Procedure Agenda Book, January §, 2021, at 845 ("It was those incorrect applications that led
to a draft amendment emphasizing the Rule 104{a) standard that already governed the Rule."}.
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David R, McAtee 1l
Senjor Executive Vice President and General Counsel
AT&T

Scott Partridge
Generat Counsel
Senior Vice President
Bayer U.S.

Samrat S. Khichi

Executive Vice President, General Counsel, Public Policy & Regulatory Affairs
Becton, Dickinson and Company

Marsha L. Montgomery
Assistant General Counsel - Head of US Litigation & Disputes
BP America Inc.

). Patrick Elsevier, ID, PhD
SVP | Litigation, Government Investigations and HR Law
Bristol Myers Squibb

Adam G. Ciongoli

EVP, General Counsel and Chief Sustainability, Corporate Responsibility and Governance Officer
The Campbell Soup Company

John P Fielding

Senior Vice President & General Counsel, Global Government and Industry Affairs
Chubb

Thomas J, Reid
Chief Legal Officer & Secretary
Comcast Corporation

John Smith

Chairman of the Board
Hugh Ekberg

President & CEQ

CRST international, inc.

Patricia A. Barbieri, £sq.

SVP, General Counsel and Secretary
Legal and Corporate Affairs

Datichi Sankyo, inc.
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Bon Decker
President
Decker Truck Line, inc.

Adrian Dickey
President
Dickey Transport

David A. McHale, Esq.
Chief Legal & Human Resources Officer
The Doctors Company

Amy Wilson
General Counsel & Corporate Secratary
Dow, Inc,

Scott Szymanek
President & CFQ
Eldon C Stutsman, inc.

Jill Jacobson
VP and General Counsel, North America
tlectrolux North America, inc.

Natalie Furney

Vice President and Deputy General Counsel — International and Head of Litigation, tnvestigations, and
Employment Law

£li Lilly and Company

Steven S, Runner
Assistant General Counsel - Litigation
Exxon Mobi Corporation

Boup Lampe
Counsel
Ford Motor Company

leffrey A, Taylor
Executive Vice President & General Counsel
Fox Corporation

Mary F. Riley
Vice President, Litigation
Genentech, Inc
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Craig Glidden

Executive Vice President, General Counsel, Global Public Policy, and Corporate Secretary
General Motors

James Ford

SVP & Group General Counsel
Legat and Compliance
GlaxoSmithKline

Mike Gerdin
CEQ
Heartland Express

grian Kohlwes
General Counsel & Chief Risk Officer
Hirschbach Motor Lines, inc.

Thomas N. Vanderford, Ir.
Associate General Counsel
Executive Director, Litigation
Hyundai Motor America

Frank Fletcher
General Counsel
J-M Manufacturing Company, Inc., dba JM tagle

Jeff Wangsness
President
IMT Trucking Company

Erik Haas
Warld Wide Vice-President, Litigation
Johnsan & Johnson

lames Kelleher
Chief Legal Officer
Liberty Mutual Insurance

Eric Hildenbrand
Senior Vice President, General Counsel
Mctane Companay, Inc.

Matthew Stennes

Vice President, Chief Litigation and Investigations Counsel
Medtronic
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Audra Dial
Assistant General Counsel ~ Litigation
Mercedes-Benz USA, LLC

Jennifer Zachary
Executive Vice President, General Counse! and Corporate Secretary
Merck & Co., Inc.

Jonathan M. Palmer
VP & Deputy General Counsel, Litigation
Microsoft Corparation

Mark Howard
Executive Vice President, Chief Legal Officer
Nationwide Insurance Companies

Elizaketh McGee
Vice President & General Counsel
Novartis Pharmaceuticals Corporation

Mark Olsen
President
Olsen Explosives, inc.

Jeffrey L. Groves
Senior Vice President Legal & General Counsel
O'Reilly Auto Parts

Gerard M. Deviin, Jr,
Vice President, IP, Litigation & Investigations
Organaon & Co.

Kevin (Gass
Senior Vice President
Perishable Distributors of lowa

Markus Green
VP, Assistant General Ceunsel
Pfizer

Deborah P. Majoras
Chief Lega! Officer & Secretary
The Procter & Gamble Company
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Richard J. Fabian
Executive Vice President
Chiel Legal Officer
Chief Strategy Officer
RiverStone

Dan Van Alstine
President & COO
Ruan Transportation

Susan Manardo
Head, NA Litigation & Investigations
Sanofi US

Steve Schuster
President

jeff Arens

Vice President
Schuster Company

Jeanne £, Walker

Associate General Counsel, Information Governance & e-Discovery
Global Litigation

Shell Ol Company

Elizabeth Mitchell
Glabal Litigation + Investigations Counsel
Smith & Nephew

Steve McManus
Senlor Vice President and General Counsel
State Farm Mutual Automaohile Insurance Company

Terri Woodard Claybrook
Directer-Associate General Counsel
Subaru of America, Inc.

Blaine Edwards
General Counsel and Secretary
Superior Energy Services, Inc.

William J. Cahill
txecutive VP and General Counsel
Terumo Medical Corporatian
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Dartla Arends
President
van Wyk, inc.

Antony Klapper

Oeputy General Counsel, Product Liability & Regulatory
Office of the General Counsel

Volkswagen Group of Americs, Inc.

tlena Kraus
SVP and General Counsel
Walgreen Co.

Brenda Dittmer
Vice President
Weinrich Truck Line, Inc.

Laura J. Lazarceyk, FIP

Executive Vice President, Chief Legal Officer & Corporate Secretary
Zurich North America
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