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L ouisiana Supreme Court Restricts
Recovery for Asbestos Exposure Claimants

By Quentin F. Urquhart, Jr. and Jeanette M. Engeron

In Bonnette v. Conoco, Inc., 2001-C-2767 (La. 01/28/03),
2003 WL 183764, the Louisana Supreme Court recently clarified the
rights of asbesdos damaents by holding that a plantiff may only
recover for increased risk of contracting cancer where the exposure
to asbedtos is “ggnificant.” The court further held that damages for
mental anguish damages for fear of contracting cancer may only be
recovered where there is a “likelihood of genuine and serious mentd
digress arisng from specid circumgtances”  Findly, the court held
that the plantiff had falled to prove that the defendant engaged in a
“wanton and reckless for public safety” because it had complied with
the rlevant regulations of the sate environmenta protection agency.

A. Background

As part of a 1994 construction project, Conoco undertook the
demalition and excavetion of a loca refinery ste. Conoco contracted
with various dump truck services to remove the soil from the gdte of
the excavation project. One of the truck driving companies, Daigle
Brothers, Inc. sold excavated soil from this refinery dte to plantiffs
for use in ther lawns. A dlass action petition was subsequently filed
by reddents who discovered that there was asbestos containing
materid in the soil originating from the project Ste. Plantiffs sought
both compensatory and punitive damages. Among the compensatory
damages sought by plantiffs were damages for “emotiona fears
worrying about the Pre&cnce of the dirt on their property and the
contaminants therein.”
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The trid court awarded the property
owners damages for increased risk of a future
inury, damages for fear of cancer and punitive
damages. Furthermore, the tria court found that

the plantffs propety wuffered a 10%
diminution in value due to the contaminated soil.
Conoco appeded the judgment of the trid court.
The court of apped affirmed the award anc
Conoco applied for writ of certiorari to the
Louisiana Supreme Court.

B. Recovery of Compensatory Damages
for “Physical Injury and Increased Risk
of Developing Asbestos Related Cancer”
Reected Where Exposure was Only
“Slight”

In  beginning its examindion of this
issue, the court firg noted that it found “no
manifes error in the trid court's concluson thal
the plaintiffs were exposed to an asbestos fiber
count that dightly exceeded that of normd
ambient ar and tha it is more probably than not
that plantiffs have suffered a dightly increassec
risk of developing an asbestos-related disease” °
It then framed the issue before it as follows:.

In this case, then, we ae
confronted with the quedtion of
whether Louisana lav permits
the recovery of compensatory
damages for a "dight" exposure
to asbestos, which placed
plantiffs a a "dightly" incressed
rsk of contracting cancer in the
future, in the absence of evidence
thaa any plantff currently has
cancer, or any other asbestos
related condition.®

Conoco argued that the court of gpped erred in
affirming an award of damages for any increased
rik of future injury as the plantiffs had nol
experienced any compensable injury. Ir
addressng this issue, the Louidana Supreme
Court began by reviewing jurisprudence from

other states which reveded that a mgority of
jurisdictions have not recognized a cause of
action for increased risk of future injury when the
potentid for the occurrence of future injury is
speculative or merely "possible’

In Bourgeois v. A.P. Green Industries,
Inc., 97-3188 (La. 7/8/98), 716 So.2d 355 the
Louisana Supreme Court had previoudy alowed
recovery of medical monitoring costs to plantiffs
auffering an increased risk of contracting &
serious  latent  dissese when  they  could
successfully prove by competent expert testimony
that they had suffered a “sgnificant exposure to a
hazardous substance and the incressed risk of
devdoping such a dissee is sgnificant.”>
However, in Bonnette, the court refused to extend
tha rationde to dlow the recovery of
compensatory damages for a "dightly" increased
risk of developing cancer. The court found that “it
would be nonsenscd to dlow a plantiff to
recover compensatory damages for an increased
risk of deveoping an asbestosrelated disease
upon less proof than that required for recovery of
medica monitoring expenses.” °

Having st forth the gpplicable standard
for recovery, the court conducted a thorough
review of the testimony adduced a trid and
concluded that, a best, the plaintiffs experts had
demongrated: “(1) that the soil, ar, and dust
samples showed the presence of a smdl amount
of asbedos, (2) that it is possble that activities
performed by plaintiffs could have resulted in the
rlease of asbestos fibers, (3) that if loose fibers
were in fact released, it is possble tha some of
those fibers were respirable; and (4) that if some
of the fibers were respirable, it is possble that
plantiffs could have inhded asbestos fibers
during the period that the soil remained on the
property.”’ Based on this evidence, the court thus
concluded that the plaintiffs exposure to asbestos
fibers beyond those found in ambient ar levels
was only dight and that any increased risk of
devedoping an asbestos rdated hedth conditions
was dso  only “dight” Under  those
circumgtances, the court found that recovery of




damages for physica injury and any increasec
risk of developing an asbestos related cancer was
not warranted.

C. Recovery of Damages for Mental
Anguish Disallowed in the Absence of
“Special Circumstances’
Demonstrating the Likelihood of
Genuine and Serious Mental Distress

Conoco further argued that the trid court
ered in awading past, present, and future
mental  anguish damages. More specificdly,
Conoco contended that the plantiffs fear, if
any, was unreasonable due to the inggnificant
amount of asbhestos that they had dlegedly
inhded and its indgnificant effect on thar risk
of contracting any future diseese. In reviewing
this issue, the Louisana Supreme Court notec
that the problems inherent in awarding damages
for mental disturbance in the absence of manifest
physcd injury had been specificdly confrontec
by the United States Supreme Court in Metro-
North Commuter Railroad Co. v. Buckley, 521
U.S. 424, 434, 117 S.Ct. 2113, 138 L.Ed.2d 560
(1997) where the Court was faced with the issue
of whether the Federd Employers Liability Act
("FELA") dlowed a worker who had beer
exposed to asbestos, but did not have any
symptoms of a disease, to recover damages for
fear of deveoping a disease in the future. The
Court hdd that the plantiff could not recover
under FELA for negligent infliction of emotiond
digress unless, and until, he had manifestec
symptoms of a disesse. The Louisana Supreme
Court further consdered the practica problems
involved in attempting to properly evauate anc
compensate a person for ther “fear” following
exposure to asbestos:

A person exposed to asbestos can
certanly deveop saious hedth
problems, but he or she dso may
not. The difficulty in predicting
whether exposure will cause any
disesse and if s0, what disease,
and the long Ilaency period

characteristic of asbestos-related
disseses, make it very difficult for
judges and juries to evauate which
exposure cams ae sious and
which ae not. This difficulty in
turn makes liability unpredictable,
with some dams reslting in
dgnificant recovery while virtudly
indisinguishable clams ae denied
dtogether. Some cdamants would
inevitably be  overcompensated
when, in the course of time it
happens that they never develop
the disease they feared, and others
would be undercompensated when
it turns out that they developed a
dissase more serious even than
they feared... Indeed, most
Americans are daly subjected to
toxic subgstances in the ar they
breathe and the food they eat. Suits
foo mentd anguish  damages
caused by exposure that has not
resulted in disease would compete
with suits for manifest diseases for
the legd gysem's  limited
resources. If  recovery were
dlowed in the absence of present
disses, individuds might fed
obliged to bring it for such
recovery prophylacticdly, agangt
the possibility of future
consequences from what is now an
inchoate risk. [footnote omitted].
This would exacerbate not only the
multiplicity of suts but  the
unpredictability of results®

Agang this backdrop, the Louisans
Supreme Court determined that the trid court did
in fact er in it's andyds of the emaotiond distress
cdams. The trid court had sought to determine
whether the plantiffS dams of deveoping
cancer were “reasonable”  However, the court
found that the correct standard to be utilized was
whether there was a “likelihood of genuine and
serious mentd  didress aisng from  specid
circumgtances. . . °  This standard originated in




the case of Mores v. Sate, Dept. of Wildlife &
Fisheries, 567 So.2d 1081 (La 1990) wherein it
was held that a defendant generaly was not
lidble for emotiond injuries unaccompanied by
physcd injury. However, there were noted
exceptions to this genera rule where there waee
sad to be “the especid likelihood of genuine and
serious mentd digtress, arisng from the specid
circumstances, which serves as a guarantee tha
the dam is not spurious” ° Because the
plantiffs in Bonnette faled to demondrate thal
they experienced any “genuine and serious
menta disress’ from the asbestos containing
soil placed on their property, recovery for pad,
present and future mental anguish was denied.

D. “Wanton and Reckless’ Standard for
Award of Punitive Damages Not Met
Where Defendant Complied with DEQ
Regulations

The Louisana Supreme Court further
rgected the award of punitive damages that was
made by the trid court and affirmed by the court
of agpped. The punitive damage award waes
made under Louigana Civil Code Article
23153. This aticle, which has snce beer
repedled by the Louisana Legidature, alowec
recovery of punitive damages if the plantiff
could demondgrate (1) that the defendants
conduct was wanton and reckless because it
“proceeded in disregard of a high and excessve
degree of danger, ether known to him or
gpparent to a reasonable person in his postion,
or tha the defendant engaged in  ‘highly
unreasonable  conduct, involving an  extreme
depature from ordinay care, in a dtuatior
where a high degree of danger is gpparent;” (2)
that the danger crested by the defendant's
wanton or reckless conduct threatened or
endangered public safety; (3) that  the
defendant’s wanton or reckless conduct occurred
in the dorage, handling or transportation of
hazardous or toxic substances, and (4) that the
plantiff's injury was caused by the defendants
wanton or reckless conduct.

The court conducted a detailed review of
the evidence with respect to Conoco’'s conduct
and concluded that it smply faled to demondrate
that Conoco’s actions were wanton or reckless as
required by the statute. The Court reached this
finding despite the fact that a Conoco employee
noted the presence of asbestos on the gite, failed
to inform anyone, and faled to perform additiond
testing. The court, however, noted that Conoco
was not in violation of any of the regulations that
had been promulgated by the Louisans
Depatment of Environmentd Qudity (DEQ).
Because Conoco acted in accord with DEQ
regulaions, the Court was unable to find tha
defendant’s conduct was unressonable or that
there was an extireme departure from ordinary
cae. The awad of punitive damages was
therefore reversed.

E. Award for Diminution of Property
Values Affirmed

The last issue addressed by the Louidans
Supreme Court was whether the tria court's
award of 10% diminution of property value was
warranted. Having reviewed the evidence from
the competing experts, the court found that the
trid court was within its discretion in determining
that the “digma effect” of the asbestos
contaminated soil on the subject properties was
10% and it affirmed that award.

F. I mplications of Bonnette v. Conoco

Bonnette represents a Sgnificant sep in
hdping to redrict and darify the extent to which
persons who do not have “redl” persona injuries
may recover compensatory damages or damages
for fear of future injury. The Louisana Supreme
Court has made it clear that recovery for such
injuries should not be dlowed in the absence of
ggnificant and compdling evidence  Although
issued before the United States Supreme Courts
recent decison in Norfolk & Western Railway Co.
v. Ayers, 2003 WL 888363 (2003), Bonnette
appears to be entirdly condstent with that opinion




because the United States Supreme Court
recognized the right of asbestos clamants tc
recover for fear of cancer only where the
plantiff is ale to demondrate that the alegec

fear is both “gentine and serious” 12

Louisand s interpretation of the “wanton
and reckless’ standard in regards to punitive
damagesis adso sSgnificant. The Louisana
Supreme Court found that compliance with DEQ
regulations at the time of these events prevented
afinding that Conoco’ s conduct was wanton and
reckless. The Court reached this result despite
the fact that an employee had actua knowledge
of the presence of asbestos in the excavated soil,
failed to inform anyone, and failed to perform
additiona testing. Thus, compliance with Sate
regulations may provide a shield for clams for
punitive damages.
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Id. at 11.

Id. at 13, quoting Temple-Inland Forest Products Corp.
v. Carter, 993 S\W.2d 88 (Tex.1999).

Id. at 13.

Id. at 12, quoting Moresi v. State, Dept. of Wildlife &
Fisheries, 567 So.2d 1081, 1096 (La. 1990).

Id. at 14, citing Billiot v. B.P. Qil Co., 93-1118 (La.
9/29/94), 645 So. 2d 604, 613.

Norfolk & Western Railway Co. v. Ayers, 2003 WL
888363 at 13 (2003).




