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unitive damages
claims are vital
considerations in
today’s mass tort
environment. The
“mere assertion of the claim for
punitive damages greatly expands
the scope of discovery and increases
pre-trial costs.”" The impact of these
claims upon the discovery process is
particularly important because, “[i]n
today’s litigation environment, the
discovery stage is where most of the
battles are fought and where the war
1s largely won or lost.” Discovery
supportive of punitive damages
claims can be the most prejudicial
evidence presented to juries, whether
In single or bifurcated trials.

However, the mere assertion of
a punitive damages claim may not
be enough to allow carte blanche
discovery and admission of evidence.
The due process limitations upon
punitive damage awards set forth by
the U.S. Supreme Court, most recently
in State Farm Mutual Automobile
Insurance Co. v. Campbell,’ impose
real and significant limitations upon
the discoverability and admissibility
of evidence. This article reviews
the Court’s due process analysis in
Campbell and identifies potential
limitations upon the discovery and
admissibility of evidence in tort
litigation.

THE POTENTIAL EVIDENTIARY IMPACT OF
THE SUPREME COURT'S DUE PROCESS
ANALYSIS OF PUNITIVE DAMAGES AWARDS

. The Supreme Court’s Due
Process Analysis for Assessing
the Constitutionality of Punitive
Damage Awards

In 1996, in BMW of North
America, Inc. v. Gore, the Court
first articulated a three-part analysis
for determining whether punitive
damages are unconstitutionally
excessive.” The Court concluded
that due process requires that a
person “‘receive fair notice not only
of the conduct that will subject
him to punishment, but also of the
severity of the penalty imposed.””
To assure fair notice, the Court
fashioned three “guideposts” for
consideration: (1) the degree of
the defendant’s reprehensibility;
(2) the ratio between punitive and
compensatory damages; and (3)
the disparity between the punitive
award and any civil or criminal
penalties authorized for comparable
conduct.® The Court also emphasized

that “state sovereignty and comity”
prevent juries from basing punitive
awards on defendants’ /awfu/ conduct
in other states if that conduct did not
impact the state or its residents.’

In April of 2003, the Court
rendered its decision in Camphell and
applied the Gore guideposts to reverse
a $145 million punitive damages.’
Although the Court began by stating
that the case was neither “close nor
difficult;”” the opinion was hardly a
rote application of existing due process
principles. Rather, the Camphell
Court refined the “reprehensibility”
and “rati0” guideposts so to expand
and strengthen due process protection
for defendants."

. Campbell’s Potential
Limitations Upon the
Discoverabhility and/or
Admissibility of Evidence

With regard to discovery and
or admissibility of evidence. the

® ® Continued on page 16

"The due process llimitations upon punitive
damage awards set forth by the U.S. Supreme
Court ... impose real and significant limitations

upon the discoverability and admissiability of
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most significant aspect of the
Campbell decision i1s its analysis
of the “reprehensibility” prong,
which the Court characterized as
the “‘most important indicium of the
reasonableness of a punitive damages
award.””! The Court made clear that
punitive damages are improper when
used “as a platform to expose, and
punish, the perceived deficiencies of
[a defendant’s] operations throughout
the country.”” The primary thrust of
the Court’s holdings in Campbell and
Gore 1s that although a defendant
may not be punished directly for
“other acts” unrelated and dissimilar
to the conduct that harmed the
plaintiff, evidence of “other acts”
may, under proper circumstances,
be probative of a defendant’s intent,
and consequently, of a defendant’s
reprehensibility.

A. “Other Acts” Evidence
Upon Which Courts Cannot
Rely

Three types of “other acts”
are discussed in Campbell: (1)
lawful out-of-state conduct, (2)
unlawful out-of-state conduct,
and (3) dissimilar, independent
acts. The Court first addressed
lawful, out-of-state conduct, and
reiterated that such conduct cannot
be the basis of punitive liability.’
However, though defendants cannot
be directly punished for lawful
out-of-state conduct, evidence of
such conduct may be probative of
a defendant’s “deliberateness and
culpability” when the conduct “has
a nexus to the specific harm suffered
by the plaintiff.””* Thus, evidence of

similar acts having a nexus to the
plaintiff’s harm may be relevant to
reprehensibility, but the jury must
be charged that it may not use the
evidence directly to punish the
defendant.’

Regarding unlawful out-of-
state conduct, the Court found
that, generally, states cannot punish
a defendant for “unlawful acts
committed outside of the State’s
jurisdiction.”'® Instead, state courts
can only adjudicate
claims of out-of-
state conduct
that injured other
plaintiffs when the
appropriate joinder
and choice-of-law
rules are applied."”
Notably, the Court
did not include
unlawful out-of-
state conduct 1n its
discussion of the
probative value of
lawful out-of-state
conduct.'® However,
it 1s difficult to articulate a reason
why unlawful conduct should be
less readily admissible than lawful
conduct in the punitive damages
context. Because the rationale
underpinning the exclusion of both
lawful and unlawful out-of-state
conduct 1s the inability of the state
to punish conduct that occurs outside
its borders, one can presume that
the line the Court i1s drawing is
properly focused upon whether the
alleged wrongful conduct occurred
within the state. Thus, out-of-state
conduct that is similar to that which
harmed the plaintiff and which has
a nexus to the plaintiff’s harm may

'Some state courts,
however, still decline to
follow Daubert. Their
rationales run the
gamut from the fact
that the state has
always followed Frye
... to the view that the
state finds Frye to be
a proven and workable
rule...”

be considered under Campbell, with
the required jury instruction.

The Court also addressed a
broader category of “dissimilar
acts, independent from the acts
upon which liability” is premised."
According to the Court, a defendant
may be punished only “for the conduct
that harmed the plaintiff.... Due
process does not permit courts, in the
calculation of punitive damages, to
adjudicate the merits of other parties’
hypothetical
claims against a
defendant under
the guise of the
reprehensibility
analysis....””" The
Court cautioned
that by punishing
defendants for
conduct directed
at persons
other than the
plaintiff, courts
risk imposing
multiple punitive
damages awards
on a defendant for the same
conduct.”

® ® Continued on page 17
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proper synthesis of
the Court’s holding
1s that “other acts,”
whether lawful or
unlawful, and whether occurring
in-state or out-of-state, may never
serve as direct grounds for punitive
damages, though evidence of a
defendant’s conduct may be relevant
to the reprehensibility determination
when (1) it is similar to the conduct
of which the plaintiff complains
and (2) 1t relates in some way to the
plaintiff’s injury — but such evidence
may only be admitted with the proper
limiting instruction.

B. Evidentiary Issues Raised
by Campbell

There 1s currently considerable
discord amongst commentators
regarding Campbell’s impact on
the discovery and admissibility of
evidence. While some believe that
the Court’s analysis of “other acts”
1s the “most powerful tool” ever
provided to defendants in limiting
the discoverability and admissibility
of evidence in punitive damages
litigation,” others have suggested
that Campbell will actually broaden
the scope of discovery in such
cases.”

Potential arguments concerning
the discoverability and/or
admissibility of evidence in products
liability litigation that may be
reasonably raised under Campbell
are listed below and are accompanied
by the applicable language from
the Court’s opinion. Some of these
Issues may overlap or may be more
appropriately together rather than

separately, depending upon the
evidence at issue.

1. Lawful conduct occurring
out-of-state: “A State cannot punish
a defendant for conduct that may have
been lawful where it occurred.”*

2. Unlawful conduct occurring
out-of-state: “[A]s a general rule...
a State [does not] have a legitimate
concern I1n imposing punitive
damages to punish a defendant for
unlawful acts committed outside the
State’s jurisdiction.””?

3. Out-of-state conduct
unrelated to the issue of
deliberateness or culpability or
having no nexus to plaintiff’s harm:
The Court made clear that the
only “out-of-state” conduct that
“may be probative” is that which
“demonstrates the deliberateness or
culpability of the defendant’s action,
but that conduct must have a nexus
to the specific harm suffered by the
plaintiff.”?¢

4. Dissimilar conduct: “A
defendant’s dissimilar acts...may
not serve as the basis for punitive
damages.”?’

5. Conduct Not Causing the
Plaintiff’s Injuries: Perhaps related
to number 4 above, the Court ruled
that acts “independent from the acts
upon which liability was premised”
should not be considered; rather, “[a]
defendant should be punished for the
conduct that harmed the plaintiff.”?8

6. Conduct Related to the
Claims of Non-Parties: “Due

process does not permit courts, in
the calculation of punitive damages,
to adjudicate the merits of other
parties’ hypothetical claims against
a defendant under the guise of the
reprehensibility analysis.... Any
proper adjudication of conduct that
occurred [] to other persons would
require their inclusion, and to those
parties, [the court] would need to
apply the laws of their relevant
jurisdiction.”?’

7. The Wealth of the Defendant:
“The wealth of the Defendant cannot
justify an otherwise unconstitutional
punitive damage award.”*

8. Nationwide Policies:
The underlying theme of Gore
and Campbell was that punitive
damages are improper when used
“as a platform to expose, and punish,
the perceived deficiencies of [a
defendant’s] operations throughout
the country.”!

9. Arguments of Counsel: Some
commentators have suggested that
motions in limine should be directed
towards arguments of counsel
designed to “punish” the defendant,
to “send a message” to the defendant,
or to portray the defendant as a “bad
company.”*?

lll. Varying Interpretations of
Campbell’s impact upon
evidentiary issues

No jurisdiction has yet made a
meaningful review of Campbell’s
evidentiary implications. The
following survey illustrates the

® ® Continued on page 18
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varying manner in which Campbell
has been received by lower courts.

1. Most courts recognize that
under Campbell, punitive damages
based on evidence of conduct
bearing no relation to the specific
parties’ harm violate the Due Process
Clause.”

2. Several courts have allowed
evidence of a defendant’s “other acts™
to be considered in punitive damages
determinations by distinguishing
Campbell on 1ts facts.

a. Tenth Circuit Court of
Appeals Markam v. National States
Insurance Co.**

b. Seventh Circuit Court of
Appeals Woodward v. Correctional
Medical Services of Illinois, Inc.”

c. California Court of Appeal
Henley v. Philip Morris, Inc.*®

3. The Court of Appeals
of Oregon has twice rejected a
defendant’s argument that Campbell
prevents the consideration of evidence
of conduct directed to persons other
than the plaintiff.

a. F B Y- Tor BN
Pharmaceuticals, Inc.”’

b. Williams v. Phillip Morris,

38

Key

Inc.

Courts that have allowed evidence
of dissimilar “other acts” have all
failed to observe the Court’s emphasis
on “causation:” the defendant may be
punished only for actions toward
the plaintiff. One cannot overlook
the Court’s assertion that “[d]ue
process does not permit courts, in
the calculation of punitive damages,
to adjudicate the merits of other
parties’ hypothetical claims against
a defendant under the guise of the
reprehensibility analysis ....” Thus, a

court admitting evidence of activities
that did not actually harm the plaintiff
should do so, at most, with a proper
limiting 1nstruction.

Interestingly, some cases that have
sought to limit Campbell’s scope have
involved personal injury claims.>”
Although Campbell involved only
economic harm, 1t should not be
distinguished from cases involving
physical injury. The Court made clear
that one prong of the reprehensibility
analysis 1s whether the harm is
physical, as opposed to financial, in
nature.* Thus, a trial court should
not disregard Campbell’s admonition
against the use of “other acts” evidence
in cases of personal injury, but should
instead instruct the jury that the
type of injury may weigh into the
overall determination of a defendant’s
reprehensibility.!

IV. Conceptual Roadblocks to
the Application of Campbell’s
“Other Acts” Analysis

Recent jurisprudence also
introduces some conceptual obstacles
to Campbell’s application in the
evidentiary context. These potential
roadblocks are discussed below.

A. Does Campbell Stand for
Exclusion of “Other Acts”
Evidence or Admittance
with Instruction?

Although the Court made clear
that “other acts” cannot serve as the
basis for punitive damages awards,
the Court did not clearly articulate
the extent to which evidence of such
acts should be excluded from the
courtroom.*

A few courts have squarely
addressed this 1ssue. For example,
the Indiana Court of Appeals in
Wohlwend v. Edwards favored total
exclusion, finding that the probative
value of dissimilar, unrelated acts
1s substantially outweighed by the
dangerous possibility that the jury
will impose punitive damages to

"A careful reading
of the [Campbell]
opinion indicates
that "other acts”
evidence iIs

entirely irrevelant
to a plaintiff's

punitive damges

claim unless ..."

punish the defendant for harm
inflicted on parties other than the
plaintiff.** Conversely, a California
appellate court, in Romo v. Ford
Motor Co., suggested that all “other
acts” evidence is admissible, subject
to a limiting instruction directing the
jury to punish the defendants only
for conduct harming the plaintiffs.*
Falling between these two rulings
1s the U.S. District Court for the
Southern District of New York, which
in TVT Records v. The Island Def
Jam Music Group refused to rule
on a defendant’s motion to exclude
evidence of unrelated “other acts™ in
[imine, stating that the ruling should
be reserved for trial.®

® ® Continued on page 19
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B. Admissibility vs.
Discoverability

To date, no court has allowed a
defendant to successfully argue that
Campbell stands for the proposition
that evidence of dissimilar, unrelated
acts 1s undiscoverable. For example,
in Librado v. M.S. Carriers, Inc.,
a federal district court rejected
the defendant’s argument that
discovery of information relating
to other lawsuits pending against
the defendant should be precluded,
holding that Campbell addressed only
the admissibility of evidence, not its
discoverability.*® Similarly, the Third
Circuit, in Drelles v. Metropolitan
Life Insurance Co., dismissed the
possibility that Campbell affects
the discoverability of information
relating to a defendant’s nationwide
sales practices.*” More recently,
in Permanent General Assurance

Corporation v. Superior Court,
the California Court of Appeal
explicitly recognized that evidence
of a defendant’s conduct toward
non-parties was not relevant to
the issue of punitive damages, but
declined to hold that the evidence
was undiscoverable, reasoning that
“conduct toward others may, in an
appropriate case, tend to prove the
existence of the same conduct toward
the plaintiff.”+8

Despite these rulings, the logical
impact of Campbell would be to
forbid the discovery of certain “other
acts” evidence if not otherwise
relevant to some other issue in
the case. Federal Rule of Civil
Procedure 26(b)(1) was amended in
2000 in order to narrow the scope
and rising costs of discovery.*
While the rule previously permitted
discovery of information relevant
to the “subject matter involved in

the pending action,” the rule now
allows discovery only into matters
relevant to the “claim or defense of
any party.”°

In the appropriate circumstances,
evidence of a defendant’s “other
acts” 1s undiscoverable as a matter
of law under Campbell. The Court
held definitively that “[a] defendant’s
dissimilar acts, independent from
the acts upon which liability was
premised, may not serve as the basis
for punitive damages.””' Although
there i1s some dispute among lower
courts as to whether “other acts”
evidence is entirely inadmissible
or admissible subject to a proper
limiting instruction, a careful reading
of the Court’s opinion indicates that
“other acts” evidence is entirely
irrelevant to a plaintiff’s punitive
damages claim unless the defendant’s
other conduct was similar to the
conduct that harmed the plaintiff and
bore some nexus to the plaintiff’s
injury.

Although the Court did not
address discovery directly, the
finding that a defendant’s dissimilar,
unrelated “other acts™ are irrelevant
to punitive damages claims permits
the conclusion that evidence of “other
acts” 1s not subject to discovery
under Rule 26(b)(1) if the defendant
can show that the discovery request
seeks conduct that is dissimilar
from the conduct complained of
by the plaintiff and unrelated to the
plaintiff’s injury:.

C. Relevance to Claims Other
Than Punitive Damages

The argument that “other
acts” evidence may be relevant to
® ® Continued on page 20
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a compensatory damages claim
may hinder an attempt to limit the
discovery and/or admissibility of
evidence under Campbell. Although
information relating to a defendant’s
“other acts” may be irrelevant to a
punitive damages claim, depending
upon the circumstances of the case,
such evidence may be relevant to
compensatory damages claims and/
or underlying theories of liability,
and thus discoverable.>?

V. Conclusion
Ithough the impact
of Campbell upon
the discoverability
and admissibility
of evidence has yet to be fully
explored or consistently applied
in the lower courts, plausible and
valuable arguments exist to reduce
the prejudice and cost associated
with the common assertion of a
punitive damages claim.
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