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Amount in Controversy and Removal: Current
Trends and Strategic Considerations

Case law is evolving almost daily, and defense counsel must be alert
to avoid the pitfalls and problems they may encounter

By Quentiv F, UrRQUHART JR.

TN 1988, Congress amended the U.S. Code in
an attempt to limit the number of cases that can
be removed to federal court.! Although these
revisions took a number of forms, perhaps the
most significant restriction was an increase in
the amount in controversy requirement for di-
versity jurisdiction from $10,000 to $50,000.
This increase, combined with the enactment of
state court rules prohibiting specification of
damages in state court complaints, has raised

significant questions in determining whether

amount in controversy exists for purposes of
removal.

This article will attempt to answer some of
these questions and provide an analysis of cur-
rent trends. It also will attempt to provide stra-
tegic guidance to defense counsel.

Removar, JURISDICTION

In general, a defendant may remove a sfate
court proceeding to federal court under 28
U.S.C. § 1441¢a) if it could have been brought
there originally. Pursuant to 28 U.S.C.
§ 1332(a), a federal district court has original
jurisdiction over any civil action in which (1)
the amount in controversy exceeds $50,000, ex-
chisive of interest and costs, and which (2) is
between citizens of different states. Section
1332(a) does not define “amount in contro-
versy” other than to exclude interest and costs.

Accordingly, every item of damage conceiv-
ably recoverable by the plaintiff should be in-
cluded in the amount in controversy calcula-
tion, unless state law expressly prohibits recov-
ery of the type of damage claimed.? Plaintiffs
may not aggregate their claims to satisfy the
jurisdictional amount unless they are suing to
enforce a common and undivided interest.® In
class actions, each member of the class must
have a claim for jurisdictional amount, and
class members may not aggregate their claims
to reach the $50,000 threshold.*

IADC member Quentin F. Urguhart Jr. is a
partner in Montgomery, Barnett, Brown, Read,
Heammond & Mintz in New Orleans. A gradu-
ate of Trinity University (B.S. 1981) and Loui-
siana State University (1.D. 1984), he concen-
trates his practice in the fields of environmen-
tal and toxic torts, products liability and insur-
ance defense.

AMoUNT IN CONTROVERSY AND TIMING

28 U.S.C. §1446(b) governs the timing of re-
moval to federal court and provides in relevant
part:

The notice of removal of & civil actior or pro-
ceeding shall be filed within 30 days after the re-
ceipt by the defendant, through service or other-
wise, of a copy of the initial pleading setting forth
the claim for relief upon which such action or
proceeding is based, or within 30 days after the
service of summons upon the defendant if such
initial pleading has then been filed in court and is
not required to be served on the defendant, which
ever period is shorter. . ..

If the case stated by the initial pleading is npot
removable, a notice of removal may be filed
within 30 days after receipt by the defendant,
through service or otherwise, of a copy of an
amended pleading, motion, or other paper from
which it may be first ascertained that the case is
one which is or has become removable, except
that a case may not be removed on the basis of

i. Judicial Improvements and Access to Justice Act,
Pub.L. No. 160-702, 1022 Stat. 4642 {1988).

2. See, e.g., Sellers v. O'Connell, 701 F.2d 575 (6th Cir.
1983) (absence of jurisdictional amount where there was no
authority supporting recovery of punitive damages under
law of relevant jurisdiction).

3. Zahn v, Int'l Paper Co., 414 U.S. 291 (1973);
Packard v. Provident Nat'l Bank, 994 F.2d 1039 (3d Cir.
1993).

4. Zahn, 994 F.2d 1039; Synder v. Harris, 394 U.S. 332
{1969). But see In re Abbeit Laboratories, 51 F.3d 524 (5th
Cir. 1995) wherein the court held that pursnant to the Judi-
cial Emprovements Act of 1990, it could exercise jurisdic-
tion over the claims of class members whose damages did
not exceed $50,000 under the “Supplemental Jurisdiction”
provision of 28 U.5.C. § 1367.
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jurisdiction conferred by Section 1332 of this title
more than one year after commencement of the
action.

Section 1446(b) establishes two distinct win-
dows during which removal must take place.
The first paragraph provides that if the case
stated by the initial pleading is removable, the
notice of removal must be filed within 30 days
after the receipt by the defendant of the
plaintiff’s initial pleading, or after receipt of a
summons in those states where the pleading is
not required to be served on the defendant. The
second paragraph provides that if the case
stated by the initial pleading is not removatle,
then the notice must be filed within 30 days
from receipt of an amended pleading, motion or
other paper from which the defendant can as-
certain that the case is removable, but subject to
a one-year time limit from commencement of
the action.

Although the 30-day time period for removai
is viewed as mandatory, it is not jurisdictional
and may be waived by the plaintiff’s failure to
make timely objection. In 1988, 28 U.S.C.
§ 1447(c) was amended fo require that the fil-
ing of a motion to remand on the basis of any
“defect in rermoval procedure” be made within
30 days after the filing of the notice of removal,
The failure of a defendant to file a timely notice
of removal is a procedural defect that may be
waived by the failure to move timely for re-
mand.?

There is a split in authority as to whether the
one-year time limit set forth in the second para-
graph of Section 1446(b) is procedural in na-
ture and thus can be waived, or whether it is
jurisdictional and not subject to waiver.’

A. Indeterminate Complaint

Significant questions can arise in determin-
ing when the Section 1446(b) time periods

5. See, ¢.g., Fed. Deposit Ins. Corp. v. Lloyd, 955 F.2d
316 (5th Cir. 1992); Air-Shields Inc. v. Fuliam, 891 B.2d
63 (9th Cir. 1989); Rosciti Consts. Inc, v, Lot 10 of East
Greenwich, 754 F. Supp. 14 (D. R.E 1991,

6. Compare Barnes v. Westinghouse Elec. Corp., 962
F.2d 513 (5th Cir. 1992), with Price v. Messer, 872 F.Supp.
317 (S.D. W.Va, 1995), and Mize v. Amercraft Corp., 874
E.Supp. 356 (M.D. Ala. 1994},

7. 472 . Supp. 851 (E.D. Mich, 1979).

8. Id. at 853. See also Turner v, Wilson Foods Corp.,
711 F.Supp, 624 (N.D. Ga. 1989); Richman v. Zimmer, 644

FE.Supp. 540 (3.D. Fla. 1986); Lee v. Altamil Corp., 457

F.Supp. 979 (M.D. Fla. 1978).

commence when the initial pleading does not
set forth a specific amount of damages, For ex-
ample:

& I there is no express delineation of dam-
ages in the original complaint, can the defen-
dant wait until the plaintiff affirmatively al-
leges an amount in excess of $50,000 before
removing?

® Of what effect are demand letters or other
“outside” information indicating that the case is
worth more than $50,000, if they are received
before service of the initial pleading?

@& What are “other papers” sufficient to com-
mence the time period for removal under the
second paragraph of Section 1446(b)?

Although there are significant gray areas of
which counsel should be aware, recent deci-
sions have provided some guidance in answer-
ing these guestions.

1. Totality of Circumstances Test

Some courts have adopted what could be de-
scribed best as a “totality of the circumstances”
test for determining whether removal was
timely when the amount in controversy is not
specified in the initial pleading.

In Mielke v. Allstate Insurance Co." the ini-
tial complaint did not contain a specific de-
mand for damages, but before suit was filed the
plaintiff presented the defendant with medical
bills and expenses of more than $10,000, which
then was the federal jurisdictional minimum.
The defendant did not initially remove but in-
stead waited until the plaintiff filed an amended
petition setting forth a demand in excess of $5
million. The court granted the plaintiff's mo-
tion to remand, finding that “there is no reason
to aliow a defendant additional time if the pres-
ence of grounds for removal are unambiguous
in light of the defendant’s knowledge and
claims made in the initial complaint.”™®

Under this test, the 30-day time period will
commence when the defendant can clearly as-
certain from the totality of the circumstances
and a fair reading of the original complaint that
the case involves more than $50,000. This
means that defense counsel must make a rea-
soned determination based on the information
then at their disposal as to whether the furisdic-
tional minimum has been met. This information
can include settlement offers, medical hills,
verifications of fost income and prior jurispru-
dence indicating the probable value of the
claim.

Amount in Cor
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2. Chapman “Bright Line” Rule

The Fifth Circuit recently declined to follow
the totality of the circumstances test in
Chapman v. Powermatic Inc.® The plaintiff ini-
tially filed suit in state court but, following a
Texas rule of civil procedure, did not plead a
specific amount of damages. After the plaintiff
answered a set of interrogatories indicating
damages in excess of $800,000, the defendant
filed a notice of removal. The plaintiff then
moved to remand on the ground that removal
was not timely. The district court denied
plaintiff’s motion, finding that the case was
timely removed by the defendant within 30
days from the time that it received answers to
the interrogatories. After an adverse jury ver-
dict, the plaintiff appealed the denial of the mo-
tion to remand.

Relying on Mielke, the plaintiff contended
that the court should use a “due diligence” stan-
dard. Because the defendant “knew or in the
exercise of due diligence should have known
that the amount in controversy exceeded
$50,000,” the plaintiff argued that removal
should have occurred within 30 days from
defendant’s receipt of the initial pleading. After
conducting an in-depth review of the jurispru-
dence on this issue, the Fifth Circuit rejected
the plaintiff’s contention in favor of a bright
line rule:

We disagree with the opinion of the district
court in Mielke, and conclode that for the purpos-
es of the first paragraph of Section 1446(b)}, the
30-day time period in which a defendant must re-
move a case starts to run from defendant’s receipt
of the initial pleading only when that pleading af-
firmatively reveals on its face that the plaintiff is
seeking damages in excess of the minimum juris-
dictional amount of the federal court. We adopt
this rule because we conclude that it promotes
certainty and judicial efficiency by not requiring
courts to inquire into what a particular defendant
may or may not subjectively know. . ..

We believe the better policy is to focus the par-
ties” and the court’s attention on what the initial
pleading sets forth, by adopting a bright line rule
requiring the plaintiff, if he wishes the 30-day
time period to run from the defendant’s receipt of
the initial pleading, to piace in the initial pleading
a specific allegation that damages are in excess of
the federal jurisdictional amount.

The court further rejected the plaintiff’s con-
tention that the defendant’s prior receipt of
medical bills and a demand letter indicating
that the amoun: in controversy exceeded
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$50,000 were sufficient to start the 30-day time
period from the receipt of the initial pleading.
The court noted that the medical bills and de-
mand leiter were “other papers” that could be
considered only under the second paragraph of
Section 1446(b). Under the plain language of
the statute, the defendant must receive those
“other papers” after receiving the initial plead-
ing in order to commence the 30-day time pe-
riod. Because the “other papers”-—the medical
bills and demand letter—were received by the
defendant before the initial pleading, they could
not be used to commence the 30-day time peri-
od. The court expressly declined to follow Cen-
tral Towa Agri-Systems v. Old Heritage Adver-
tising and Publishers Inc.,"! an earlier district
court case that reached a contrary result.

Thus, under Chapman it would appear that
defense counsel need not be concerned about
the running of the 30-day time period until their
client has received an initial pleading affir-
matively revealing that the amount in contro-
versy is in excess of $30,000. This rule will
hold true even if the defendant may already
know through “other papers,” such as medical
bills or demand letters, that the case is worth
more than $50,000. The time period for re-
moval under the second paragraph of Section
1446(b) will commence only when an amended
pleading or “other papers” are received after
receipt of the initial pleading.

3. Recent Applications of Chapman

Despite the Fifth Circuit’s establishment of a
bright line rule, two Louisiana federal district
courts recently reached opposite resuits when
presented with this issue,

In Schild v. Tymco Inc.* a wrongful death
action was filed by the surviving parents of a
teenage boy killed when his automobile struck
a street sweeper manufactured and/or owned by
the defendants. Following Louisiana law, the
original petition did not pray for a specified
amount of damages but only such damages “as
may be reasonable in the premises.” The case
was removed 31 days after the first defendant
was served, and the plaintiff moved to remand
on the basis that removal was untimely. The
defendants contended that under Chapman, the
30-day period had not commenced because the

9, 969 F.2d 160 {5th Cir. 1992).

10. X at 163 (emphasis added).
11. 727 E.Supp. 1304 (3.1 Iowa 1989).
12. 842 F.Supp. 225 (M.D. La. 1994},
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state court petition did not expressly allege that
damages were in excess of the federal jurisdic-
tjonal minimuam,

The court rejected this contention:

In the case before this court, defendant con-
cedes that it determined that the case was remov-
able by a review of the allegations of the state
court petition—it sets forth a straightforward
wrongful death claim by the surviving parents of a
college age decedent. The defendant does not
claim to have received any “other paper” follow-
ing receipt of the original petition which clearly
revealed that the case was removable; rather, i
seeks to convert the “bright line” rule of Chap-
man into a “head in the sand” rule. This court
does not agree"

Although the holding in Schild appears to be
a resurrection of the “totality of the circum-
stances test,” it is distinguishable from Chap-
man and should do no overt harm to the bright
line rule it created. Unlike the defendant in
Chapman, the defendants in Schild did not base
their removal on the receipt of an “other paper”
that affirmatively indicated the “true” value of
the case, Therefore, when the defendants in
Schild removed the case only 31 days after re-
ceipt of the initial pleading, they implicitly con-
ceded that the original petition had informed
them that the jurisdictional minipmumn was met.
The district court judge was not going to let
them use the holding in Chapman as 4 means to
escape a dilatory removal.

In 20/20 hindsight, the defendants in Schild
probably would have had a better argument if
they had not removed the case one day late but
had propounded an interrogatory to the plain-
tiffs requesting specification of their damages.
On receipt of that interrogatory answer, which
presumably would have indicated damages
greater than $50,000, the defendants could have

13. Id. at 226 (emnphasis added).

14. 1994 WL 117782 (E.D, La. 1994),

15. See also Johnson v. Dillard Dep't Stores Inc., 836
F.Supp. 390 (N.D. Tex. 1993).

16. See, e.g., Miller v. Stauffer Chem. Co., 527 F.Supp.
775 (D. Kan. 1981).

17. See, e.g., Chapman, 969 F.2d 160; Mitchell, supra
footnote 14; Kojac v. Chrysier Corp., 794 F.Supp. 794
(E.D. Mich. 1992 (“other paper” could be plaintiff's re-
sponse to summary judgment motion, or answets to inter-
rogatories, or statements of plaintiff.)

18. See, e.g., Phillips v. Allstate Ins. Co., 702 F.Supp.
1466, 1468-6% {(C.D. Cal, 1989); Hollenbeck v. Burroughs
Carp., 664 F.Supp. 280 (E.D.. Mich. 1987).

19, See Sunburst Bank v. Summit Acceptance Corp.,
878 F.Supp. 77 (S.D. Miss. 1995); 14A WrIGHT, MILLER &
COOPER, FEDERAL PRACTICE & PROCEDURE, § 3732 [herein-
after WRIGHT, MILLER & COOPER].

then removed by taking advantage of the sec-
ond paragraph of Section 1446(b), exactly as
the defendant in Chapman did.

A more straightforward application of
Chapman occurred in Mitchell v. Flexcon Co.,"
in which the plaintiff filed suit in state court for
personal injuries after injuring his hand in a
laminating machine. The original petition did
not make a claim for a specific amount of dam-
ages. After judgment was entered in state court
dismissing defendant’s exceptions of improper
venue and lack of personal jurisdiction, the de-
fendant answered the petition and propounded
a set of interrogatories. The plaintiff responded
by claiming damages in excess of $50,000, and
the defendant removed within 30 days of re-
ceipt of the answers to the interrogatories. The
plaintiff moved to remand, arguing that the de-
fendant should have been able to ascertain from
the initial pleading that the case was worth in
excess of the jurisdictional amount. Relying on
Chapman, the U.S. District Court for the East-
ern District of Louisiana held that removal was
timely.'?

B. Supplementul Removal

As is evident from the discussion above,
Section 1446(b) provides for removal not only
within 30 days afier receipt of the initial plead-
ing, but also within 30 days from receipt by the
defendant of an amended pleading, motion or
“other paper” from which it can first be ascer-
tained that the case is or has become remov-
able. While the courts have had little difficulty
in applying this section when removal is based
on an amendment to the original complaint,”
considerable uncertainty may exist when the
timeliness of removal hinges on the receipt of
an “other paper.”

1. “Other Papers”

Section 1446(b) does not define “other pa-
per.” Interrogatory answers have generally
been recognized as “other papers” sufficient to
trigger the supplemental removal period.”” Al-
though some courts have interpreted this provi-
sion as applying only to papers actually filed in
the case,® most have read it more expansively.
The essential purpose of Section 1446(b) is to
conymence the running of the 30-day period
once the defendant receives the requisite notice
that the case has become removable.'® Thus, the
receipt of any “paper” indicating that the fed-
eral jurisdictional minimum has been satisfied
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is generally sufficient to commence the supple-
mental removal period.

While interrogatory responses may be the
best examples of “other papers,” they are not
the only ones. Counsel should be cognizant that
answers to questions put at depositions, settle-
ment offers, responses to requests for produc-
tion, and verifications of special damages also
may be sufficient to commence the 30-day time
period.”® The removal period can even start
without the receipt of a real “paper.” In Vail v.
Orkin Exterminating Co.® the defendant re-
moved the case within 30 days after opposing
counsel orally indicated that she was looking
for a lot more than $15,000 and would discuss
settlement if the defendant offered $500,000.
The court found removal was timely based on
the “receipt” of that information.®

Defense counsel should be aware that thig
principle can cut both ways. In Van Gosen v.
Arcadian Motor Carriers® the plaintiff origi-
nally filed suit in state court and claimed dam-
ages of only $50,000. While the case was pend-
ing there, the plaintiff served interrogatory an-
swers on the defendant itemizing his damages
at $52,771. This quantification was later con-
firmed at a deposition, during which the plain-
tiff indicated that his claim exceeded $52,000.
However, the defendant did not remove until
four months later when the plaintiff was
granted leave to amend his complaint to set
forth damages of $75,000. The Kansas federal
district court granted the plaintiff's motion to
remand, finding that the 30-day time period be-
gan to run from the date the defendant received
the interrogatory and deposition answers and
not from the daie that leave to amend was
granted.

The lesson to be learned from Van Gosen is
that when defense counsel propound interroga-
tories or take depositions in a case in which
diversity may exist, they should be prepared to
remove promptly on receipt of answers indicat-
ing that the jurisdictional minimum has been
met.

2. The One-year Limit

The supplemental removal period provided
in the second paragraph of Section 1446(b) is
subject to a very important limit——that is, a di-
versity case may not be removed more than one
year after commencement of the action in state
court. Perhats Associates Inc. v. Fasco Indus-
tries Inc.” demonstrates the potential impact of

this limit. The plaintiffs’ claims for damages
were initially unliquidated, and therefore the
defendant served interrogatories in an effort to
ascertain their true value. After considerable
delay, the plaintiffs answered the interrogato-
ries and indicated that the claims were far in
excess of $50,000. The defendant timely re-
moved the case to federal court within 30 days
after receiving the interrogatory answers, but
because more than a year had passed since the
case was first filed, the federal district court
had no choice but to remand.

C. Suggested Analysis

Defense counsel faced with an indeterminate
complaint can be confronted with a real di-
lemma: whether to wait until damages can be
verified at more than $50,000, thus running the
risk that the plaintiff's attomey may then claim
noncompliance with the 30-day limit, or wheth-
er to file a prompt notice of removal, thereby
running the risk of remand because federal ju-
risdiction has not yet been affirmatively estab-
lished.”

At least in the federal courts governed by
Chapman, there is a bright line rule that does
not require a defendant to file its notice of re-
moval under the first paragraph of Section
1446(b) unless plaintiff's initial pleading affir-
matively reveals on its face that the amount in
controversy is in excess of $50,000. This is true
even though the defendant, prior to suit being
filed, may be in possession of additional infor-
mation such as demand letters, medical bills,
etc., that clearly suggest the jurisdictional mini-
murn will be met.

In the courts that still adhere to the totality of
the circumstances test, defense counsel will
need to be vigilant to ensure a timely removal if
they have received any information indicating

20. See Smith v. Int'] Harvester Co., 621 F.Supp, 1005,
1007 (D. Nev. 1983) (answer given at deposition was
“other paper™). See alse Sunburst Bank, 878 F.Supp. at 80-
82 and cases cited therein.

21, 1991 WL 134275 (N.D.HL).

22, See also Hessler v. Armstrong World Indus. Inc,,
684 F.Supp. 393, 394-95. (D. Del. 1988) {utterances from
counsel and statements made in court constituted “other
paper”).

23, 825 F.Supp. 981 (D. Ean. 1993).

24. See also Roberson v. Orkin Extermirating Co., 770
F.Supp. 1324 (N.ID, Ind. 1991).

25. 843 R.Supp. 424 (N.D. 1L 1994).

26. See also Olson v. Gen. Am, Life Ins. Co., 1993 WL
87645 (N.D. Cal.).

A 27. Schache v. Ethicon Inc., 881 F.Supp. 348 (N.D. IiL.
1995).
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that the federal jurisdictional minimum has
been met. As Schild aptly demonstrates, the de-
fendant is not entitfed to bury its “head in the
sand” if it knows that the federal jurisdictional
minimum has been met.

If the case is not initially removable, the de-
fendant can still remove within 30 days of re-
ceipt of an amended pleading, motion or “other
paper” that indicates the jurisdictional mini-
mum has been met. In utilizing this supplemen-
tal removal period, defense counsel must be
cognizant that removal will be subject to the
one-year limit.

Burpen 0F PROOF

Although removal may be accomplished in a
timely manner, the fight to keep a case in fed-
eral court may be just beginning. The failure to
meet the amount in controversy requirement 1s
fatal to subject matter jurisdiction and can be
raised at any time prior to final judgment?
When a motion to remand is filed by the plain-
tiff on the ground that the jurisdictional mini-
mum of $50,000 has not been met, it is the
defendant’s burden to prove that subiect matter
jurisdiction exists.” If the defendant fails to
mainiain that burden, then 28 U.5.C. § 1447(c)
provides that the case “shall be remanded” to
state court.

When a motion to remand is based on the
alleged failure to satisfy the amount in contro-
versy requirement, what is the defendant’s bur-
den of proof? This question has been the sub-
ject of & great deal of debate within the courts
and the resulting decisions have been inconsis-
tent, confusing and sometimes just plain wrong.

Although recent cases have helped to clarify
the extent of the defendant’s burden under
these circumstances, there continues to be a
vast amount of uncertainty, especially when the
amount in controversy is indeterminate from
the initial pleading. Because maintenance of a
federal forom will likely turn on the burden im-
posed on the removing party, it is critical that
defense counsel be prepared to convince the
court of the proper standard if remand is to be
defeated.

28. 28 U.5.C. § 1447(c); Ross v. Inter-Ocean Ins. Co.,
693 F.24 659 (Tth Cir. 1982); State v. Ivory, 906 F.2d 999,
1000 1.1 {4th Cir. 1990).

29, Gaitor v. Pepinsular & Occidental 5.5. Co., 287
F.2d 252 (5th Cir. 1961).

30. 303 11.8. 283 {1938).

31. Id. at 288-90 (emphasis added).
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A. St. Paul Case

The starting point for discussion in this area
is S5t Paul Mercury Indemnity Co. v. Red Cab
Co. . in which the U.S. Supreme Court consid-
ered whether a removed case could be re-
manded where the damages alleged in the origi-
nal state court complaint were greater than the
amount reguired for federal jurisdiction, but a
post-removal amended complaint listed a
schedule of damages less than the jurisdictional
minimun.

The Court began with & general discussion of
federal jurisdiction:

The intent of Congress drastically to restrict
federal jurisdiction in controversies between citi-
zens of differant states has always beer: rigorously
enforced by the courts. The rule governing dis-
missal for want of jurisdiction in cases brought in
the federal court is that, unless the law gives 4
different rule, the sum claimed by the plaintiff
controls if the claim is apparently made in good
faith. It must appear fo a legal certainty that the
claim is really for less than the jurisdictional
amount to justify dismissal. The inability of plain-
tiff to recover an amount adeguate to give the
court jurisdiction does not show his bad faith or
oust the jurisdiction. Nor does the fact that the
complaint discloses the existence of a valid de-
fense to the claim. But if, from the face of the
pleadings, it is apparent, fo a legal certainty, that
the plaintiff cannot recover the amount claimed,
or if, from the proofs, the court is satisfied to a
like certainty that the plaintiff never was enfitled
to recover that amount, and that his claim was
therefore colorable for the purpose of conferring
jurisdiction, the suit will be dismissed. Events oc-
curring subsequent to the institution of suit which
reduce the amount recoverable below the statutory
limit do not oust jurisdiction.®!

Having set forth the rules applicable to cases
brought in federal court, the Court then em-
barked on a discussion of how amouni in
controversy should be judged in cases removed
to federal court:

A different situation is presented in the case of
a soit instituted in a state court and thence re-
moved. There is a strong presumption that the
plaintiff has not claimed a large amount in order
to confer jurisdiction on a federal court or that the
parties have colluded to that end. For if such were
the purpose, suit would not have been instituted in
the first instance in the state but in the federal
court. . ..

[Tlhe fact that it appears from the face of the
complaint that the defendant has a valid defense,
if asserted, to all or a portion of the claim, or the
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circumstance that the rulings of the district court
after removai reduce the amount recoverable be-
iow the jurisdictional requirement will not justify
remand. And though, as here, the plaintiff afier
removal, by stipulation, by affidavit, or by amend-
ment of the pleadings, reduces his claim below the
requisite amount, this does not deprive the court
of jurisdiction.

Thus, events occurring subsequent to removal
which reduce the amount recoverable, whether
beyond the plaintiff's control or as a result of his
volition, do not oust the district court’s jurisdic-
tion once it has attached.™

Based on the foregoing discussion, it is clear
that the Court in St. Paul set forth two com-
pletely distinct sets of rules, In cases where a
plaintiff brings an action in federal court and a
defendant seeks dismissal on amount-in-contro-
versy grounds, the case will not be dismissed
unless it appears, to a “legal certainty,” that the
original claim was really for less than the juris-
dictional amount. The “legal certainty” test thus
places the burden of proof on the defendant to
prove that the plaintiff’s claim is actually for
less than the requisite amount if it desires to
divest the federal court of its original juris-
diction.”® The court also can undertake its own
examination of the amount in controversy if it
suspects that the plaintiff and the defendant
may have colluded to confer jurisdiction.

However, a different set of rules applies in
cases removed by a defendant to federal court.
As will be discussed in greater detail below, the
Court in St. Paul did not view this circumstance
as presenting a burden of proof issue. Rather,
once the plaintiff's prayer for damages exceeds
the federal jurisdictional minimum and the de-
fendant removes, the plaintiff cannot, by
amendment or stipulation, subsequently reduce
the amount in controversy and thereby divest
the federal court of jurisdiction.

B. Subsequent Reduction

The most straightforward application of Sz
Paul oceurs in those circumstances in which a
plaintif atternpts to reduce the amount in con-
troversy after removal to federal court. In Bank
IV Salina N.A. v. Aetna Casualty & Surety Co.>*
suit was filed in state court alleging damages
greater than $50,000, and the defendant re-
moved to federal court. The plaintiff later
amended its claim to only $50,000, plus interest
and costs, and moved to remand based on the
contention that the claim no longer exceeded
the federal jurisdictional minimum. Citing St.

Paul, the Kansas federal district court denied
the motion, finding that subsequent events
could not destroy the court’s jurisdiction once it
had been acquired. Other cousts consistently
have reached identical results.”

The Supreme Court in Sz. Paul did not ex-
pressly address the question of what standard
should be applied when jurisdiction is chal-
lenged after removal, despite an affirmative al-
legation of damages in excess of the federal
jurisdictional mintmum. For example, take a
case where the plaintiff files swit in state court
alleging damages of $100,000, aithough it is
clear that his injuries, even if liability is proved,
are minimal. If the defendant timely removes
on the basis of diversity, can the plaintiff move
to remand on the basis that, despite his allega-
tions to the contrary, it is a “legal certainty” his
damages will never exceed $50,0007

Although at least one circuit court has indi-
cated that the answer to this question is in the
affirmative,®® that appears to run contrary to
this language from St. Paul:

We think this well established ruje is supported
by ample reason. Jf the plaintiff conld, no matter
kow bona fide his original claim in state court,
reduce the amount of his demand to defeat federal
jurisdiction, the defendant’s supposed statutory
right of removal would be subject to the plaintiff’s
caprice. The claim, whether well or ill founded in
fact, fixes the right of the defendant to remove,
and the plaintiff ought not to be able to defeat that
right and bring the cause back to state court at his
election. If he does not desire to try his case in
federal court, he may resort to the expedient of
suing for less than the jurisdictional amount, and
though he would be justly entitled to more, the
defendant cannot remove. Y

From the above discussion, a strong argu-
ment can be made that the “legal certainty” test

32. Id. at 291-93 {emphasis added).

33, See, e.g., Kiepper v. First Am. Bank, 916 F.2d 337
(6th Cir. 1990); Nationwide Mut, Ins. Co. v. McGill, 1992
WL 245921 (E.D. Pa.).

34. 783 F.Supp. 1315 (D. Kan. 1992).

35, See, ¢.g., Core v. SW. Bell Tel. Co., 673 F.Supp.
974 (W.D. Ark. 1987), aff'd, 847 F.2d 497 (8th Cir, 1988}
(subsequent amendment reducing claim below jurisdic-
tional minimum does not warrant remand); Lewis v.
Charles H. Bentz Assoc. Inc., 601 F.Supp. 109 (ED. Wis.
1985) (plaintiff's amendment after mitigation of her dam-
age claim canrot form basis for remand); Moriis v. Naugle,
722 FSupp. 1285 (D, Md, 1989 (plaintiff’s assertion ia
motion to remand that her “good faith belief at present is
that her claim does not exceed $50,000™ did not warrant
remand where original demand was for $200,000).

36. Gafford v. Gen. Elec. Co., 997 £.2d 150, 157 (6th
Cir. 1993).

37. 303 U.S. at 294 {emphasis added).
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should not apply in a removed case, even when
the amount in controversy is affirmatively al-
leged to be above $50,000. In other words,
once the plaintiff makes a “claim” above the
federal jurisdictional minimum, the right to re-
move is “fixed,” and jurisdiction becomes es-
sentially unchallengeable. '

The Seventh Circuit appears to have adopted
this approach in In re Shell Oil Co.,”® in which
the court invalidated a district judge’s practice
of remanding any case in which the plaintiff
filed a stipulation or affidavit Iimiting recovery
to less than the jurisdictional amount, holding
that once a defendant has removed the case, St.
Paul makes later filings irrelevant. This should
be true even if it is “legally certain” that the
plaintff will not be able to recover more than
the requisite sum and would be consistent with
St. Paul’s rule that events occurring subsequent
to removal that reduce the amount recoverable,
whether beyond the plaintiff’s control or as a
result of his volition, do net oust the district
court’s jurisdiction.

As a practical matter, it will be a relatively
rare occurrence where the plaintiff initially al-
leges damages of more than $50,000 and then
later would be able to or would even want to
sustain the burden of proving to a legal cer-
tainty that his case is actually worth less. How-
ever, if a plaintiff is desperate for state court
Jurisdiction, then an argument using the “legal
certainty” test might be the only way out.

C. Jurisdictional Challenges When Amount
Is Indeterminate

St. Paul does not speak to the guestion of

38. 970 F.2d 355 (7th Cir. 1992).

39. See, e.g., Kennard v. Harris Corp., 728 F.Supp. 453
(A.D. Mich. 1989} (applying “legal certainty” standard in
case where the initial complaint was indeterminate); Atking
v. Harcros Chem. Inc., 761 F.Supp. 444 (E.D. La. 1991)
(applying “legal certainty” standard), Hale v, Billups of
Gonzales Inc., 610 F.Supp. 162 (M.D. La. 1985) {defendant
has burden of proving that it “does not appear to a legal
certainty that the claim is actually for less than the jurisdic-
tional amount™); Michael F. Ronca & Sons, Inc. v. Mon-
arch Water Systems Inc., 1990 WL 140154 (B.D. Pa.)
(“damages requested by plaintiff are sufficiently vague that
it canmot be said to a legal certainty that they do not exceed
$50,0007).

40. 752 F.Supp. 753 (E.D. Mich, 1990).

41, Jd. at 756, citing Nat'l Organization for Women v.
Mutoal of Omaha Ins. Co., 612 F.Supp, 100 (D. D.C.
1985). S¢e also Gafford v, Gen. Elec. Co., 997 F.2d 150,
160 (6th Cir. 1993) (“legal certainty test should not be ap-
plied to situations, such as the present case, where damages
are unspecified”).

42. Citing McNutt v. Gen. Motors Acceptance Comp. of
Indiana, 298 U.S. 178 (1936).

43, 11 ¥.3d 55 (5th Cir. 1993), aff"z 790 F.Supp. 693
(E.D. Tex. 1992).
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whether the “legal certainty” standard should
apply in cases removed to federal court where
damages are indeterminate from the original
complaint. Unfortunately, in looking for an ap-
propriate standard to apply in those circum-
stances, many district courts improperly ex-
tended the “legal certainty” test to these cases.*

Other district courts, however, have properly
recognized that the legal certainty test should
have no application in cases where the damages
are indeterminate. Of particular note is Garza v.
Bettcher Industries Inc.™ in which the federal
district court in Michigan clearly articulated the
practical problems that would arise if the legal
certainty test were imposed on the defendant
and the plaintiff under those conditions:

If the burden of proof were on the defendant to
show the factual predicate for federal jurisdiction
to & legal certainty, then the defendant would have
to prove the plaintiff’s damages to a legal cer-
tainty in order to withstand remand to state court.
The application of the legal certainty test in that
case would place the defendant in the unenviable
position of having to prove the plaintiff’s case.
Conversely, if the burden of proof were shifted to
the plaintiff, then he would be required to prove to
a legal certainty that his damages are less than the
jurisdictional amount. For all practical purposes
ther, whether a federal court can exercise diver-
sity of citizenship jurisdiction over a case would
depend on which party has the burden to prove or
disprove the jurisdictional amount to a legal cer-
tainty.*

Having decided that “legal certainty” was
not the proper standard, the court in Garza pro-
ceeded to engage in an in-depth analysis of the
issue and ultimately adopted a “preponderance
of the evidence” standard. Under that standard
the defendant must establish that the plaintiff
would “more likely than not” recover more
than the jurisdictional amount, assuming the
failure of all the defendant’s affirmative de-
fenses.®

Following the lead of Garza, the preponder-
ance of the evidence standard has been adopted
by an increasing number of federal appellate
courts during the past three years. In De
Aguilar v. Boeing Co. (De Aguilar I),)® an ac-
tion was brought in Texas state court against an
aircraft manufacturer and others arising from a
Mexican air crash. After the case was removed
to federal court, the plaintiffs filed affidavits
purporting to limit their damages to less than
$50,000, and they moved to remand. The dis-
trict court denied remand, holding that the affi-
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davits were irrelevant because jurisdiction at-
tached at the time of removal and the subse-
quent events did not oust jurisdiction.

On appeal, the Fifth Circuit held that because
the plaintiffs’ complaint did not aflege a spe-
cific amount of damages, the removing defen-
dant must prove by a “preponderance of the
evidence” that the amount in controversy ex-
ceeded $50,000.** The court found that the de-
fendant easily satisfied this burden by showing
that the plaintiffs had pleaded damages well in
excess of $50,000 in other forums for similar
injuries. The court affirmed the denial of the
motion to remand and the dismissal of the
plaintiffs’ claims on forum non conveniens
grounds.

A similar result was reached by the Seventh
Circuit in Shaw v. Dow Brands Inc,® The origi-
nal state court complaint, in accord with Hlinois
law, did not set forth a specified amount of
damages. The defendant removed, and the ju-
risdictional issue was raised on appeal for the
first time. Relying on McNutt v. General Mo-
tors Acceptance Corp.,** the court found
“preponderance of the evidence” to be the
proper standard and held that a defendant meets
that burden if it can show to a reasonable prob-
ability that more than $50,000 is in contro-
versy.

In Gafford v. General Electric Co.*" the
Sixth Circuit recently explained why it also felt
the “preponderance of the evidence” standard
did the best job of balancing the competing in-
terests of protecting a defendant’s right to re-
move and limiting diversity jurisdiction:

We believe that the “preponderance of the evi-
dence” test best comports with the balance struck.
It does not place upon the defendant the daunting
burden of proving, {o a legal certainty, that the
plaintiff’s damages are not less than the amount-
in-controversy requirement. Such a burden might
well reguire the defendant to research, state and
prove the plaintiff’s claim for damages. On the
other end of the spectrum, requiring the defendant
to prove that the amount in coatroversy “may”
meet the federal requirement would effectively
force the plaintiff seeking remand to prove in re-
buttal that only a relatively small amount of dam-
ages is legally possible.®

District courts also have begun to recognize
the circumstances that call for application of
the “preponderance of the evidence” test as op-
posed to the “legal certainty” standard, For ex-
ample, in Printworks Inc. v. Dorn Co. the fed-
eral district for the Eastern District of Louisiana

expressly held that “preponderance of the evi-
dence” and not “legal certainty” is the “govern-
ing standard” in cases where the amount in
controversy is indeterminate.”

D. Attempts to Defeat Removal Through
Preemptive Allegations

Can a plaintiff defeat removal simply by
pleading that damages are less than $50,0007
Under St. Paul, a plaintiff who does not “desire
to try his case in federal court . . . may resort to
the expedient of suing for less than the jurisdic-
tional amount, and though he would be justly
entitled to more, the defendant cannot re-
move."™

This statement undoubtedly was premised on
the notion that the plaintiff ultimately would
not be able to recover more in state court than
what was alleged in the original complaint.
However, the majority of states have followed
the example of Federal Rule of Civil Procedure
54(c) and do not limit damage awards to the
amounts specified in the original complaint.
Because judges and jusies in those states are
free to award any amount of damages, regard-
less of the amount actually prayed for, signifi-
cant questions have arisen as to what weight
such preemptive allegations should be given
when removal to federal court is at issue.

Two federal circuits recently addressed this
issue and came to quite different conclusions.

In Burns v. Windsor Insurance Co.% the
plaintiff filed suit in an Alabama state court
seeking an award of actual and punitive dam-
ages “"in such sums as the jury determines to be
just, lawful and fair, but not more than
$45,000.” The defendant removed, fearing that

o 534. Citing Gaus v. Miles Inc., 980 F.2d 564 (Sth Cir.
1992).

45 994 F.2d 364, 366 n.2 (7th Cir. 19%3),

46, 298 U.S. 178 (1936).

47. 997 F.2d 150 (6th Cir. 1993).

48. Id. at 139.

49, 869 F.Supp. 436, 441 1.9 (ED. La. 1994), See also
Shear Healthcare Resources Inc. v. TNI Inc, 1994 WL
383936 (M.D. Fla.) (where it is unclear what amount of
damages are sought, “legal certainty” test is inapplicable),
But see Carmadelie v. Texaco Inc., 1994 WL 247408 (E.D.
La.), in which the court incorrectly applied the preponder-
ance of the evidence standard in ordering remand following
the plaintiff’s agreement to limit his recovery to no maore
than $50,000. The plaintiff initially prayed for trial by jury,
which was not aveilable under Louisiana law unless the
amount in controversy exceeded $50,000. Because the
amount of damages reqguested in the original complaint was
known (that is, at feast $50,000), the preponderance of the
evidence standard should not have been utilized.

50. 303 U.S. at 254,

51, 31 F.3d 1092 (11th Cir. 1994).
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an award greater than $45,000 could (and
would) ultimately be sought in state court,
since an Alabama rule of civil procedure allows
a fact finder to give plaintiffs any relief to
which they are entitled, even is less is prayed
for. After the plaintiff filed a motion to re-
mand, the district judge entered an order requir-
ing the plaintff to file a statement that she
would not attempt to collect more than $30,000
in the future. After the plaintiff responded that
her “present claim” was $45,000 but that the
amount may change “upon a worsening health
condition” or evidence that greater punitive
damages should be awarded, the court denied
the motion to remand.

The 11th Circuit held that the plaintiff’s alle-
gations as to jurisdictional amount were enti-
tled to “deference and a presumpiion of outh.”
To avoid remand, the court stated, the defen-
dant must prove “to a legal certainty” that the
plaintiff’s claim must exceed $50,000. In plac-
ing this burden on the defendant, the court dis-
tinguished other cages that imposed only a
“preponderance of the evidence standard” on
the basis that the amount of damages sought in
those cases was unspecified, whereas in the
case before it the damages were expressly al-
leged to be less than $50,000.

The court concluded:

Having determined what defendant must show
to remain in federal courd, we find defendant has
not met its burden of proof. Pefendant has offered
nothing more than conclusary allegations that pre-
dict that plaintiff intends to wait a year from her
filing date and then boost her damage request.
Plaintiff on the other hand has offered to settie the
case for $45,000. While this settlement offer, by
itself, may not be determinative, it counts for
something. Defendant also offered no proof that
plaintiff’s prayer is grossly inconsistent with her
alleged damages. Her awareness that she “could”
—given the power of the court to award more
than is requested—recover more is not enough to
prove jurisdiction in the face of plaintiff's specific
pleading. The case should have been remanded to
state court.”

The most recent pronouncement on this issue
emanates from the Tifth Circuit in De Aguilar
v. Boeing Co. (De Aguilar 11}, a continuation
of the eartlier litigation involving the crash of

52. Id. at 1097,

53, 47 E.3d 1404 (5th Cir. 1995),

54. Id. at 1410, citing Boelens v. Redman Homes Inc.,
75% F.2d 504, 507 (5th Cir, 19853

55. Id. at 1411 (emphasis added).
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the Mexican airdiner. After the district court
had dismissed the original claim on forum non
conveniens grounds, the plaintiffs’ attorneys
filed ancther petition in state court specifically
alleging that the amount in controversy did not
exceed $50,000 per claimant. They attached to
the original petition an affidavit of one of the
attorneys stating that the plaintiffs had agreed
on an rrevocable cap on the amount of dam-
ages that could be awarded.

The defendants attempted to clarify whether
this affidavit constituted a binding limitation on
damages. When they could not do so, the case
was removed. The district court denied the
plaintiffs’ motion to remand, finding that the
plaintiffs’ atiorneys had not shown the neces-
sary authority to Hmit damages. After the case
was again dismissed on forum non conveniens
grounds, the plaintiffs appealed.

The Fifth Circuit began its analysis by ac-
knowledging that under Texas law a plaintiff’s
damage award is not resiricted to the amount
set forth in the ad damnum clause of the state
pleading. The court went on to state that these
“rules have created the potential for abusive
manipulation by plaintiffs, who may plead for
damages well below the jurisdictional amount
in state court with the knowledge that the claim
is actually worth more, but also with the knowl-
edge that they may be able to avoid federal
furisdiction by virtue of the pleading. Such ma-
nipulation is surely characterized as bad
faith.”%

In order to protect defendants against such
manipulation, the court set forth the following
rule:

Accordingly, we hold that if a defendant can
show that the amount in controversy actually ex-
ceeds the junisdictional amount, the plaintiff must
be able to show that, as a matter of law, it is
certain that he will not be able to recover more
than the damages for which he has prayed in the
state court complaint. Such a rufe is necessary to
avoid the sort of manipulation that has occurred in
the instant case.®

In order to invoke this rule, the defendant
must produce evidence establishing by a
preponderance of the evidence that the actual
amount in controversy exceeds $50,000. Once
the defendant has pointed to an adequate juris-
dictional amount, the court characterized the
situation as being analogous to the “typical”
case in which the St. Paul “legal certainty” test
is applicable—that is, it must appear to a legal
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certainty that the claim is really for less than
the jurisdictional amount to justify dismissal.

The court offered the following advise as to
how a plaintiff might go about meeting this
burden:

Plaintiff’s “legal certainty” obligation might be
met in various ways; we can only speculate, with-
out intimating how we might rule in such 2 case,
Plaintiff’s state complaint might cite, for example,
to a state law thag prohibits recovery of damages
that exceed those requested in the ad dammum
clause and that prohibits the initial ad damnum to
be increased by amendment. Absent such & stat-
ate, “[1litigants who want to prevent rermoval must
file a binding stipuiation or affidavit with their
complaints: once a defendant has removed the
case, St. Paul makes later filings irrelevant.” In re
Shell Oil Co. 970 F.2d 355, 356 (7th Cir. 1992)
(per curiam).*

The court uitimately concluded that the
plaintiffs in De Aguilar Il had failed to meet the
“legal certainty” standard because their attor-
neys did not have the authority to cap their
damages at less than $50,000.

Burns and De Aguilar IT are clearly in con-
flict as to the burden that must be met to main-
tain or defeat jurisdiction when the amount in
controversy is explicitly alleged to be less than
$50,000. While both cases resurrect St. Paul’s
“legal certainty” standard, they apply it differ-
ently. Under Burns, the defendant must meet
the burden of proving, to a legal certainty, that
the plaintiff’s damages exceed $50,000 in order
to avoid remand. Under De Aguilar II, it 1s the
plaintiff who must prove, to a legal certainty,
that damages are less than $50,000 once the
defendant makes an initial showing of jurisdic-
tional amount,

Although good arguments can be made in
support both positions, it is submitted that the
procedure established in De Aguilar I is more
equitable in light of the manipulation that can
take place if the plaintiff’s allegations alone
were sufficient to invoke the “legal certainty”
standard. Under De Aguilar I, the defendant
must initiaily prove, by a preponderance of the
evidence, that the amount in controversy ex-
ceeds the federal jurisdictional minimum. I the
defendant cannot meet this burden through sub-
mission of appropriate evidence, then remand
will be ordered without further inquiry. How-
ever, if the defendant can meet this burden,
then placing the onus on the plaintiff to satisfy
the “legal certainty” standard by submitting a
binding affidavit would seem to be a modest

requirement that ought to be easily satisfied, It
is essentially a test of the plaintiff’s “good
faith.,” If the plaintiff is unwilling to submit
such an affidavit, then there is an inference of
“had faith” and the initial pleading should be
disregarded.

Mamramning FEpERAL JURISDICTION

Although adoption of the “preponderance of
the evidence” standard has significantly clari-
fied the defendant’s burden of proof when ju-
risdictional amount is challenged, a great deal
of jurisprudence is now being devoted to how
that burden is met and, once met, whether there
are any circumstances under which a plaintiff’s
post-removal stipulation will nevertheless de-
feat removal.

A. Evidence Available
1. Historical Case Law

One of the most persuasive forms of evi-
dence that can be offered by a defendant in
meeting its burden of proof is prior case law
demonstrating the probable value of the
plaintiff’s claim. In Kennard v. Harris Corp.”
the plaintiff’s pleadings contained no averment
as to the amount in controversy and the defen-
dants removed. After taking judicial notice of
the fact that within the past three years juries
sitting in the same county as the court had re-
turned verdicts well in excess of the jurisdic-
tional prerequisite in several product liability
actions, the federal district court denied the
plaintiff’s motion to remand.®

2. Plaintiff’s Refusal to Stipulate

Also considered by courts as an important
factor in determining whether to order remand
is the plaintiff’s refusal to stipulate or otherwise
resirict recovery to $50,000 or less. In Achord

56, Id a1 1412.

57. 728 F.Supp. 453 (E.D. Mich. 1989).

58. See alse Marcel v. Pool Co., 5 E3d 81 (5th Cir.
1993) (survey of jurisprudence on each of plaintiff's inju-
ries established that amount in controversy was signifi-
cantly more than $50,000); Chittick v, Farmers Ins. Exch,,
844 F.Supp. 1153 (S.D. Tex. 1994} (defendant met burden
under De Aguilar 1 by demonstrating that in “similar” cases
awards in excess of 350,000 had been made); Callaway v.
BASF Corp., 810 F.Supp. 191, n.6 (8.D. Tex. 1993) {court
neted prior jury verdicts of $460,000 and $521,660 in de-
nying plaintiff’s motiop to remand wrongful discharge
case); Cedus v. Asplundh Tree Bxpert Co., 759 F.Supp. 319
(W.D. La. 1990) (court refused to remand where several
Louisiana cases have found back injuries to be worth more
than $50,000).
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v. Monsanto Co.”® the plaintiffs filed suit in
state court praying “for those damages to which
petitioners may be entitled in this case, which
damages do not exceed the sum of Fifty Thou-
sand Dollars ($50,000).” The defendant re-
moved anyway but agreed to remand if the
plaintiffs would stipulate fo maximum damages
of $50,000 as to each defendant. When they
refused to do so, the federal district court de-
nied the motion to remand.®

An interesting attempt was made to use the
defendant’s failure to stipulate in support of a
motion to remand in Auecing v. Amoco Oil Co.®
In accord with Jowa law, the original petition
did not allege a specific amount of darages.
One day after the defendant removed, the plain-
tiff asked the defendant to admit that if the
plaintiff was damaged by the defendant’s con-
duct, the plaintiff’s damages exceeded $50,000.
When the defendant refused to stipulate, the
plaintiff moved to remand.

The Towa federal district court denied the
motion, finding that the defendant met its bux-
den of proving by a preponderance of the evi-
dence that the jurisdictional amount was satis-
fied {(punitive damages were claimed). The
court further rejected the plaintiff’s contention
that the defendant’s refusal to stipulate to dam-
ages of more than $50,000 should warrant re-
mand. The court found that such a stipulation
would put the defendant in the awkward posi-
tion of embracing a concession on the impor-
tant issue of damages to establish the jurisdic-
tional requirements for diversity. “Defendant
peed not do s0,” the court remarked.

3. Demand Letters

Offers of settlement also have been consid-
ered as evidence of the amount in controversy.
In Pantiledes v. Wal-Mart Stores Inc.® the
plaintiff did not allege a specific amount of

59. 1992 WL 365325 (E.B. La.).

60. See also Relf v. Wal-Mart Stores Inc,, 1992 WL
245629 (E.D. La.) (plaintiff’s refusal to stipulate to limit
claim to less than 350,000 factor in denial of motion to
remand); Johnson, 836 F.Supp. 390 (plaintiff's refusal to
stipulate that damages do not exceed $50,000 considered in
denying motion to remand); Reid v. Delta Gas Inc., 837
F.Supp. 751 (M.D. La. 1993) (same).

61. 871 F.Supp. 332 (S.D. Towa 1994),

62. Citing Kelderman v. Remington Arms Co., 734
R.Supp. 1527 (S.D. Towa 1990),

63. 1994 WL 374303 (E.D. La).

64. See also Relf, supra note 60 (plaintiff’s offer to
settle for $287,000 considered by coust in denying motion
to remand}.,

65. 1993 WL 410089 (E.D, La).

66. 842 F.Supp. 44 (D.Conn. 1993).
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damages in his state court petition, but the de-
fendant removed. The plaintiff moved to re-
mand, along with a stipulation by counsel (but
not by the plaintiff) that the jurisdictional
amount did not exceed $50,000.

Citing St Paul, the U.S. District Court for
the Eastern District of Louisiana refused to re~
mand based solely on the plaintiff’s unilateral
stipulation. The court went on to find that the
defendant had met its burden of proving juris-
dictional amount by submission of a letter from
the plaintiff’s attorney indicating that “the
judgment value of the case may be $50,000”
and a report from the plaintiff’s expert econo-
mist estimating damages in excess of $2.3 mil-
lion.

A contrary result was reached by another
judge of the same court in McKnight v. K-Mart
Corp.,” in which the plaintiff initially filed suit
claiming “severe and disabling injuries” and
the defendant removed. The evidence showed
that the plaintiff had made two settlement of-
fers—one in excess of $30,000 and a later one
for less than $50,000. Although the court ex-
pressed some doubt regarding the usefulness of
settlement offers in computing jurisdictional
amount, it concluded that the settlement offers
failed to establish to a “legal certainty” that the
matter exceeded the federal jurisdictional mini-
100 8

The result in McKnight can be questioned on
two grounds. First, because the case was decid-
ed before the Fifth Circuit’s decision in De
Aguilar I, it did not apply the “preponderance
of the evidence” standard. A different result
might have occurred had that standard been uti-
lized. Second, the opinion in McKnight also
does not indicate whether the later settlement
offer (below $50,000) occurred before or after
removal. If it occurred after removal, then, re-

gardless of which standard applied, the case

should not have been remanded under the sub-
sequent reduction rule of St. Paul.

4. Deposition Testimony

In Ball v. Hershey Foods Corp.®® an advertis-
ing consultant brought suit against a candy
manufacturer for “misappropriation of an idea”
for a commercial. The case was removed. Be-
cause it was not clear as to whether the jurisdic-
tional minimum had been met, the court or-
dered the parties to brief this issue and ulti-
mately concluded that the defendant had met its
burden of establishing jurisdiction through sub-

|

Amount in Controve

mission of the plai
that his concept n
“$200,000 or $400,

A similar result
Gas Inc.”’ The plab
quantum of damag
tended that the am
than $50,000. In
they cited their
$25,000, Howeves
testimony of plair
injuries, the court

5. Affidavits

If the evidence
not fit any of the ¢
defendant can con
prove the amoun
Orkin Extermin
plaint only spec
$15,000, in accon
the plaintiff’s injt
vere, and the del
federatl court. Th
motion 1o remand
that the amoun
$50,000, the defe
of one of its alio
separate occasior
cussed possible
in part on this re
the motion to rex

B. Post-Remova

Although the
fepdant to estab
need not sit on
dant presents evi
the plaintiff truly
-is worth more t
stipulate to that 1
the stipulation 1
tion™ of an other

In Asociatior
Dow Quimica «
Colombian fishe
legedly cansed 1
Texas law, no ¢
lief was made. /
federal court, t
remand coupled
torney stating t
suffered damag
district court de



~—Cctober 1995

tion, but the de-
T moved to re-
by counsel (but
e jurisdictional

istrict Court for
na refused to re-
ntiff’s unilateral
to find that the
of proving juris-
1 of a letter from
;ating that “the
way be $50,0007
s expert econo-
sess of $2.3 mil-

thed by another
Knight v. K-Mart
nitially filed suit
1g injuries” and
svidence showed
io settlement of-
J and a later one
gh the court ex-
the usefulness of
ng jurisdictional
settlement offers
ertainty” that the
risdictional mini-

be questioned on
s case was decid-.

decision in De
s “preponderance
v different result
standard been uti-
1 McKnight also
: later settlement
«d before or after
emoval, then, re-

ipphied, the case

xd under the sub-
aul.

orp.% an advertis-
against a candy
iation of an idea”
vas removed. Be-
ether the jurisdic-
iet, the court or-
is issue and ulti-
:ndant had met its
:tion through sub-

3
i

Amount in Controversy and Removal: Current Trends and Strategic Considerations

mission of the plaintiff’s deposition testimony
that his concept might be worth $40,000, or
“$200,000 or $400,000.”

A similar result was reached in Reid v, Delta
Gas Inc.% The plaintiffs sued for an unspecified
quantum of damages but, after removal, con-
tended that the amount in controversy was less
than $50,000. In support of this contention,
they cited their prior settlement offer of
$25,000. However, relying on the deposition
testimony of plaintiff as to the extent of his
injuries, the court denied the motion to remand.

5. Affidavits

If the evidence sought to be introduced does
not fit any of the categories outlined above, the
defendant can consider submitting affidavits to
prove the amount in controversy. In Vail v,
Orkin Exterminating Co.%® the original com-
plaint only specified damages in excess of
$15,000, in accord with Illinois law, However,
the plaintiff’s injuries appeared to be quite se-
vere, and the defendant removed the case to
federal cowrt. The plaintiff responded with a
motion to remand. In support of its contention
that the amount in controversy exceeded
$50,000, the defendant submitted the affidavit
of one of its attorneys who swore that on two
separate occasions the plaintiff’s counsel dis-
cussed possible “six figure damages.” Relying
in part on this representation, the court denied
the motion to remand.

B. Post-Removal Stipulation

Although the burden of proof is on the de-
fendant to establish jurisdiction, the plaintiff
need not sit on the sidelines while the defen-
dant presents evidence in support of removal. If
the plaintiff truly does not believe that the case
is worth more than $50,000 and is willing to
stipulate to that fact, remand may be obtained if
the stipulation is viewed only as a “clarifica-
tion” of an otherwise indeterminate complaint.

In Asociation Nacional de Pescadores v.
Dow Quimica de Colombia (ANPAC),® 700
Colombian fishermen filed suit for damages al-
legedly caused by a chemical spill. Pursuant to
Texas law, no specific claim for monetary re-
lief was made. After the defendants removed to
federal court, the plaintiffs filed a motion to
remand coupled with an affidavit from their at-
tomey stating that no individual plaintiff had
suffered damages in excess of $50,000. The
district court denied remand.
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On appeal, the Fifth Circait held that the
post-removal affidavit could be considered in
deciding whether remand was proper. The court
avoided the S¢. Paul rule by construing the affi-
davit not as a change in the jurisdictional
amount after removal but only as a clarification
of an indeterminate complaint. The court out-
lined the circumstances under which a post-re-
moval stipuiation could be offered to defeat ju-
risdiction:

(1) the complaint did not specify an amount of
darnages, and it was not otherwise facially appar-
ent that the damages sought or incurred were
likely above $50,000,

(2) the defendants offered only a conclusory
statement in the notice of removal that was not
based on direct knowledge of about the plaintiffs’
claims; and

{3) the plaintiffs timely contested removal with
a sworn, unrebutted affidavit indicating that the
requisite amount in controversy was not met.™

Although ANPAC has been described as
“narrowly drawn and circamscribed” and “an
unusual case in which the defendant did little to
defeat rermmoval,” other cases have embraced
this clarification theory in granting remand
where stipulations of damages of less than
$50,000 have been made.

In Griffin v. Holmes™ the plaintiff’s com-
plaint set forth damages of approximately
$30,000, plus punitive darnages “in excess of
$10,000." After the defendant timely removed
the case, the plaintiff moved to remand and at-
tached a stipulation that the total amount of
damages sought from the defendants was less
than $50,000. The federal district court granted
remand, finding “itsel{ in agreement with the
decisions characterizing a post-removal
amount-in-controversy stipulation as a clarifi-
cation permitted by St. Paul, and not an amend-
ment forbidden by St Paul”™

67. 837 E.Supp. 751 (ML.D. La. 1993).

68. 1991 WL 134275 (NI, TIL).

69, 938 F.2d 559 (5th Cir. 1993).

TO. Id. at 566.

71, See Marcel v. Pool Co., 5 F.3d 81, 84-85 (5th Cir.
1993).

T2. 843 F.Supp. 81 (E.D. N.C. 1993).

73, Id. at 88. See also Angus v. Shiley Inc., 989 F.2d
142, 145 2.3 (3d Cir. 1993) ("[W]kere a complaint is am-
biguous as to the damages asserted and the controversy
seems small, it is conceivable that a court might justifiably
consider a subsequent stipulation as clarifying rather than
amending an initlal pleading. There is, after all, a distinc-
tion between explaining and amending a claim.”); Cole v.
Great Ati. & Pac. Tea Co., 728 F.Supp. 1305 (E.D. Ky.
1990); Robinson v. Quality Ins. Co., 633 F.Supp. 572 (8.D.
Ala. 1986).
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A number of federal district courts in Louisi-
ana have recently reached simnilar results.”

C. Suggested Analysis

Certain conclusions can be drawn as to the
burden each party in a removed case will have
to bear when jurisdiction is challenged via a
motion to remand.

1. Amount in Excess of $50,000

If at the time of removal, the plaintiff has
made an affirmative allegation, whether in the
complaint or by interrogatory answers, of an
amount in controversy in excess of $50,000,
then removal should take place within one of
the 30-day time periods outlined by Section
1446(b). There is no burden of proof issue here
because the amount in controversy is self-evi-
dent,

Should the plaintiff nevertheless file a mo--

tion to remand based on the contention that the
case is “really” not worth more than $30,000,
the defendant can defeat remand by citing the
St. Paul rule that g subsequent reduction in ju-
risdictional amount cannot divest the federal
court of jurisdiction once properly vested. If the
plaintiff is truly desperate to get out of federal
court, he can attempt to prove that the amount
in controversy is “legaily certain” to be less
than $50,000 despite his prior assertions to the
contrary. If this occurs, the defendant should
strongly argue that St. Paul does not make the
“legal certainty” test available under those cir-
cumstances,

2. Amount Indeterminate

If, however, at the time of removal the
amount in controversy is indeterminate, it will
be the defendant’s burden to prove by a “pre-

74, See, e.g., Pontworks Inc. v. Dorn Company kc.,
869 F.Supp. 436 (E.D. La. 1994) (where amount in coatro-
versy was not “facislly apparent”, deliberate representa-
tions to court that damages did not exceed 343,000 were
“convincing and credible evidence that jurisdiction was not
proper at the time of removal™); Winnier v, Shoney's Inc.,
1993 W1 322977 (B.D. La.) (counsel's post-removal stipu-
iation determinative in remanding case where amount in
controversy was ambiguous); St. Mary Galvanizing Co. v.
Foster Wheeler 11.8.A. Corp., 1993 WL, 54291 (E.D. La.)
(remand ordered where “only evidence” as to amount in
coniroversy was plaintiff’s stipulation that its damages
were not in excess of $50,000); Manael v. Wal-Mart Stores
Inc., 779 E.Supp. 56 (W.D. La. 1991} (where plaintiff’s
damages had always been “uncertain”, counsel’s pretrial
stipulation that claim “is and will be in an amount less than
$50,000" warranted remand).
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ponderance of the evidence” that the jurisdic-
tional amount has been satisfied. The defendant
must prove that the plaintiff’s recovery would
“more likely than not” exceed the jurisdictional
amount, assuming the failure of all affirmative
defenses.

To meet that burden, defense counsel should
be prepared to cite prior case law demonstrat-
ing the likely value of the plaintiff’s claim. If
the plaintiff has refused to stipulate that the
amount in controversy is less than $50,000, this
should be brought to the court’s attention. Prior
demand Jetters and deposition testimony can
also be offered as proof in support the
defendant’s contention that the jurisdictional
amount has been satisfied. Finally, affidavits
can be offered by the defendant or his counsel
as to the amount in controversy.

3. Allegation of Less than $50,000

Where the original complaint makes an
affirmative allegation that damages are less
than $50,000, the analysis will depend on the
law of the circuit. Under Burns, it will be the
defendant’s burden to prove to a legal certainty
that the plaintiff’s damages exceed $50,000.
Under De Aguilar I1, it will be the plaintiff who
must prove to a legal certainty that the damages
are less than $50,000 once the defendant makes
an initial showing that jurisdictional amount
has been satisfied. If the plaintiff wishes to
avoid removal, he rust make a legally binding
averment or stipulation.

4. No Amount Specified

Finally, when the original complaint does not
specify an amount of damages and the amount
in controversy was not otherwise determinable,
a plaintiff’'s post-removal stipulation that the
amnount in controversy is less than $50,000 can
be considered by the court. If the defendant of-
fers no contrary proof as to the amount in con-
troversy, remand will be ordered based on the
theory that the post-removal stipulation was
only a “clarification” of an otherwise indeter-
minate complaint.

PROCEDURAL AND STRATEGIC CONSIDERATIONS

Given the complex and somewhat unpredict-
able nature of maintaining federal jurisdiction
when the amount in controversy is at issue, de-
fense counsel would be well advised to avoid
as many of these issues as possible. This can be
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accomplished through a well-thought-out strat-
egy designed to lay the groundwork for a re-
moval that will be immune from later chal-
lenge.

A. Content of Notice of Removal

Prior to 1988, Section 1446(a) contained a
requirement that the removal petition contain a
“short and plain statement of the facts” om
which jurisdiction rested if they did not appear
in the pleadings. Some couits had construed
this provision to require a defendant to make an
affirmative showing of all requisite factors of
diversity jurisdiction at the time of removal.”
The 1988 amendments modified Section
1446(a} so as 1o require only a “short and plain
statement of the grounds for removal,” rather
than the “facts” justifying removal. Congress
thus eliminated the possibility that Section
1446(a) might require fact pleading in petitions
for removal. Congress also made explicit the
applicability of Rule 11 of the Federal Rules of
Civil Procedure to notices of removal.”

However, despite the apparent elimination of
the need to allege jurisdictional facts, some
courts have become increasingly demanding in
their removal pleading requirements, especially
when the amount in controversy may be at is-
sue.

In Garza v. Bettcher Industries Inc.”” the de-
fendant merely stated that “the amount in con-
troversy exceeds $50,000,” without identifying
any specific facts supporting that allegation.
Although the federal district court ultimately
denied the plaintiff's motion to remand on the
basis of information contained in the defend-
ant’s motion for reconsideration, this was not
the procedure the court would have preferred:

Yet, the court does not believe that every re-
moval of a diversity of citizenship case need in-
volve protracted inquisitions as to the amount in
controversy. Instead, the preferable approach
would be for the defendant to set forth in the re-
moval petition itself, the underiying facts support-
ing its assertion that the amount in controversy
exceeds $50,600. . ..

Thus, the court finds that it was fully within its
authority, under 28 U.S.C. § 1447(c), to remand
this case to state court because of the lack of any-
thing other than conclusory allegations in the
original removal petition. Defendant’s counsel,
and others similarly situated, are hereby fore-
warned that the court will continue to adhere to
this procedure in the future.”™

Likewise, in Gaus v. Miles Inc.,” the defen-

dant simply alleged that the “matter in contro-
versy . . . exceeds the sum of $50,000.” Relying
on Garze, the Ninth Circuit held that this
“magical incantation” neither overcame the
strong presumption against removal jurisdiction
nor satisfied the defendant’s burden of setting
forth in the removal petition itself the underly-
ing facts supporting its assertion.

A similar result was reached by the 10th Cir-
cuit in Laughlin v. K-Mart Corp.,”* in which the
court held that both the requisite amount in
controversy and the existence of diversity juris-
diction “must be affirmatively established on
the face of either the petition or the removal
notice.”!

The preceding cases place far too great a
burden on the defendant in satisfying the proce-
dural aspects of removal. Under Section
1446(a), it is necessary only that the grounds
for removal be stated in terms borrowed {rom
the jurisdictional pleading requirement of Rule
8(a) of the Federal Rules of Civil Procedure.®
It requires only that a pleading contain, among
other things, “a short and plain statement of the
grounds upon which the court’s jurisdiction de-
pends.” An allegation that the case is between
parties of diverse citizenship and “the amount
in controversy exceeds $50,000” should be
sufficient to satisfy this requirement.® In their
zeal, however, to avoid problems created by in-
determinate complaints, some courts have im-
properly written into the law a requirement that
the defendant set forth the “underlying facts”
supporting jurisdiction. Those courts have
failed to recognize the material distinction be-

75, See, e.g., Gaitor, 287 F.2d 252.

76, See generally 1A MOORE'S FEDERAL PRACTICE
f0. 168[3 et}

7. 752 E.Supp. 753 (B.D. Mich. 1990).

78. Id. at 763-64 (emphasis in original).

79. 980 F.2d 964 (9th Cir, 1992).

80. 50 F.3d 871 (10th Cir, 19953),

81, See also Herber v. Wal-Mart Stores, 1995 WL
318770 (D. Wyo.) (“Practitioners in Wyommv should be
made awase that under Laughiin, the jurisdictional allega-
tion is determined as of the fime of the notice of removal.
An affidavit setting forth underlying facts will properly
support a notice of removal.”’); Schacht v, Ethicon Inc,, 881
F.Supp. 348 {(N.D. Il 1995) {coust could not affirmatively
find that federal subject matter jurisdiction has been estab-
lisked by “unconfirmed supposition” that case is worth
more than $50,000).

82, Se¢ HLR. Rep. No, 100-889, 100th Cong., 2d Sess.
at 71, reprinted in 1988 U.S.C.C.AN, 5982, 6032; 14A
WriGHT, MiLLEr & CoopER, § 3733 (Supp. 1989},

83. See, e.g., Wilkinson v, United States, 724 F.Supp.
1200 {(W.D. N.C. 1989) (defendant’s notice of removal,
which plain]y and concisely stated that basis for court's
removal jurisdiction was Section 1441{a), held sufficient
under that section).
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tween a federal court assuring itself that it has
subject matter jurisdiction and a federal court
imposing new procedural requirements on the
removing party,

It should be noted further that even if an “un-
derlying facts” requirement were present in
Section 1446(a), the defendant’s failure to com-
ply with that provision would be no more than
a defect in the “procedure” of removal. Under
Section 1447(c), a motion to remand on the ba-
sis of any “defect in removal procedure” must
be filed within 30 days after filing the notice of
removal or are deemed waived.® Such defects
cannot be noticed sua sponte and must be
brought to the court’s attention via a timely
motion to remand filed by the plaintiff.® Ac-
cordingly, it was improper for the courts in
Gaus and Laughlin to notice this “defect” for
the first time on appeal when it was not raised
by the plaintiff within 30 days after filing of the
notice of removal.

B. Strategic Considerations

Although there may be no technical require-
ment that a removing party set forth the under-
lying facts supporting removal, as a practical
matter, a defendant should do so if possible.
When presented with a diversity case in which
the initial pleading does not state a specified
amount of damages, defense counsel has two
choices. _

Firgt, the defendant can remove within the
initial 30-day time period set forth in the first
paragraph of Section 1446(b), based on its be-
lief that the plaintiff is claiming more than
$50,000 in damages. As the above cases dem-
onstrate, however, removal based solely on
such an uasupported allegation may be subject
to sua sponte challenge by the cowrt. It also
may leave the defendant open to a motion to
remand based on a plaintiff’s post-removal

84, See generally Quentin F. Usquhart Jr., Waiver of
Defeets in Removal Jurisdiction: Another Path to Federal
Court, FOR THe Derense 2 (Dec. 1992).

85. See, e.g., Alr-Shields Inc. v. Fullam, 891 F.2d 63
{3d Cir, 1989) (district court exceeded “statutorily defined
power” by sua sponte remanding case for procedural de-
fects after 30-day time period of Section 1447(c) expired);
In te Shell Oil, 932 F.2d 1523 (5th Cir. 1991} (once 30-day
limit expires, district court has “so discretion” to remand
for defect in removal procedure).
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“clarification” of the amount in confroversy
through stipulation or affidavit.

The other option is not to remove immedi-
ately but serve a set of general interrogatories,
including one directed at specification of quan-
wm, If the answer to that interrogatory con-
firms damages greater than $30,000, then re-
moval can take place within the supplemental
removal period provided by the second para-
graph of Section 1446(b). In the removal no-
tice, the defendant can expressly reference and
attach the interrogatory answers in support of
its allegation that jurisdiction exists. By follow-
ing this procedure, the defendant will Hkely
avoid a sua sponte review of jurisdiction by the
federal court and severely restrict the plaintiff’s
ability to “clarify” an indeterminate complaint
through a post-removal affidavit or stipulation,

The supplemental removal option generally
should be utilized unless there is a risk that the
initial 30-day time period for removal may ex-
pire. In the jurisdictions that follow the bright
line rule of Chapman, this should not be a ma-
Jjor concern becanse the time period for removal
will not commence unless there are affirmative
allegations as to jurisdictional amount in the
initial pleading. However, where application of
the Chapman rule is questionable, defense
counsel should consider including additional
averments in the notice of removal in order to
establish the basis for amount in controversy if
the complaint is otherwise silent.

In this context, references to historical case
law, the plaintiff’s refusal to stipulate to dam-
ages less than $50,000, offers of settlement,
deposition testimony and affidavits should be
sufficient. By following this procedure, the de-
fendant will again avoid a possible sua sponte
review of jurisdiction by the federal court and
will lay the groundwork to meet its burden of
proof if jurisdiction is later challenged through
a motion 1o remand.

CONCLUSION

As the cases suggest, the removal of cases to
federal court and the maintenance of jurisdic-
tion after removal can become an extremely
complex issue when questions as to amount in
controversy are involved. The case law in this
area is evolving almost day by day, and defense
counsel must remain alert as further develop-
ments occur to impact the right of removal to
federal court.
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